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COUNTER-MEMORIAL SUBMITTED BY CANADA 


INTRODUCTION 


Libs This Counter—-Memortal as filed in accordance 
with | Arttiele (6 “paragraph? 20b) Yor the” “Arbitration 
Agreement between Canada and France signed at Paris on 


Oe cover 24.) F985. 


oe the purpose of “this Counter—Memorial is first, 
to rebut and correct the contentions made in France's 
Memorial and to demonstrate that France's position has 
no foundation in law; second, to supplement as necessary 
the considerations of fact and law set out in _ the 
Memorial submitted by “Canada on February 22, 1956; and 
third, to reaffirm the arguments made by Canada in its 


Memora al. 


3 The fact that a “contention or allegation 
appearing in the French Memorial is not discussed in the 
present Counter-Memorial cannot be construed as_ an 
admission by Canada that such "contention or allegation 
diaenecortrect) or relevant. Of Ptunat othe facts “On, whieh, it 
may be based are accurately presented or properly 


interpreted. 
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i Parewel “of (anis  Counter-Memorial provides <a 
bEaer Trevilew or Che Canadian position, and an ocuttine of 
the Government of Canada's response to the French 
Memorial. Part Il reviews the origins of the dispute 
and places the relevant events in proper perspective. 
Part III deals with the arguments made by France about 
les “historic “rights in the Guilt of “St. \uawrence and 
about the interpretation of the 1972 Agreement. Part IV 
rebuts France's argument that Canada's authority in the 
Guli as, limited to \the regulation of “the fishery for 
conservation purposes only, as well as France's allega- 
tion .of discrimination. “Part V deals with France's con= 
tentions about the ~évolution ineluctable of filleting 
at sea and about Canada's policy regarding factory 
freezer trawlers, and points out that France has not de- 
monustrated that the prohibition of LA BRETAGNE from fil- 
beting in: iehe Culf has, any Ampact upon Saint-Pierre 
et-Miquelon. Part VI provides a summary of principal 
conclusions. Part VII sets out Canada's submissions. 
An additional volume contains annexes to this Counter- 


Memorial. 
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PART I 

OVERVIEW 

A. Review of the Canadian Position 

Bye The Government of Canada reaffirms its posi- 
tion as ‘set out in its Memorials This pesmi tony is) fur 


ther developed in this Counter-Memorial and for the con- 


venience of the Tribunal is briefly summarized below. 


6. Canada has the exclusive right to regulate the 
fishery in the Gulf of St. Lawrence. France's rights 
derive solely from the 1972 Agreement. The primary pur- 
pose of that Agreement was to phase French vessels out 
Of the Guilt fishery. As* “an exception, Sn dient “ot 
Saint-Pierre-et-Miquelon's special situation as a 
neighbour of Canada, a Saint-Pierre-et-Miquelon trawler 
fleet was permitted to continue a limited fishery in the 
Gulf ‘on an equal footing with Canadian trawlers, for the 


benefit, of Saint—Pierre-et-Miquelon. 


Vs As Canadian vessels are prohibited from fil- 
leting at sea in the Gulf, Saint-Pierre-et-—Miquelon ves-— 
sels must abide by the same restriction. Low al Low) tA 
BRITAGNE. tomoperate asa factory freezer trawler in) thie 
Gulf when Canadians are not permitted to operate faceo— 
ry freezer trawlers there would accord Saint-Pierre-et- 
Miquelon vessels’ preferential, not equal, treatment. 
The operation of factory freezer trawlers would trans= 
Lorn: tune. saint eeierreseeaMiaquelions Gulf.) fishery  tnto 
something significantly different from the limited 
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1eteate the, “veny sobject.) of Article “of the RO e2 
Agreement by DEoOVudaneg a benefit To metropolitan 


ERaAnce, Not saint -Pierre—-et-Miquelon. 


B. Outline of Canada's Response to the 


French Memorial 


Or. The facts and arguments advanced by Canada in 
this Counter-Memorial will demonstrate that France's po- 
sition as set out in its Memorial cannot be supported. 
In particular, Canada will rebut the French arguments in 
Respect,.of the nature of the ‘rights eranted by “the 1972 
Agreement, of Cantadiar'6 jurisdiction over the 
ELishery in ‘the Gulf of St... Lawrence, of the reasons for 
using Lactory freezer trawlers), of (Ganada.s poltey —frela— 
tame ato isuch vessels, and of athe impact of “the prohib1i— 
Elon not, sractory freezgen. trawlers. sinesthe. (Cult Got 5b. 
Lawrence upon the Saint-Pierre-et-Miquelon fishery under 
Art cia: 4:Cb) . Canada will provide a brief assessment of 
France's arguments in the subsequent paragraphs of this 
Part, and will rebut those arguments in more detail in 


the remainder of this Counter-Memorial.! 


9. France seeks (to anterppret sArtiecle 4 of the 
1972 Agreement in the light of its historic fishery in 
ihe (Gulf fas “Lt ‘the -current® Sain t—-Pierre—-et Miquelon 


fishery were -~a. continuation of <a French fishery of 


In the course of its argument, France refers to 
several matters that have no bearing on this 
arbitration. Canada will, where appropriate, 
refer to these matters in order to rebut France's 
allegations. 
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earlier ‘centuries 2 Prior rights, however, — cannot 
provide any support for France's position today. French 
Dishing =e rights in’ "the (Gulr “were ‘renounced in the 1972 
Agreement which superseded all previous treaties on the 
Subject. The b972 Agreement is “the ‘solle ‘source of 


French) rients in” the ‘Gulf. 


LO Furthermore, the Saint-Pierre-et-Miquelon 
trawler fishery that began in the Gulf only in the 1960s 
bs Tot the successor to a metropolitan French fishery of 
previous centuries. The true successor to any former 
Fremcen “fishery “in jehne “Gulteis the metropolitan’ fleet, 
which is to be phased out of the Gulf in accordance with 
Article 3 of the 1972 Agreement. That Agreement is pri- 
marily a phasing-out agreement, with a special exception 
ror the “Saint=Plerre—-et-—Miquelon, trawler fleet granted 
for reasons totally stunmBpelatedsto = Erance s,s historic 
fishery. This exception provides for that fleet to con- 
tinue a limited fishery in the Gulf conducted for the 
benefit of Saint—~Pierre-et—-Miquelon, on an equal footing 


with Canadian trawlers. 


Li. the “Gulf “of “St. lawrence Ws "treated by france 
as if Lt “were subject to a France—-Canadian condomitium 
under which Canada can regulate France's fishery only 
for the purposes of conservation. 3 Noe“such  imista t vom 
on Ganada “s-rioghts, can be found “in international. Vaw gwe-— 


meraltily, in State practice , OF under the OZ 





French Memorial, pp. 62-63, para. /0. 


dideoe panto! 5 Pata. 500. 
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Agreement. IG St Lsnery die the 1Gult OF St. Lawrence, 
Wie). is subject to the, exelusive “jurisdiction of 
Canada, may be regulated by Canada in accordance with 


social and economic as well as conservation objectives. 


AE The only limit that the 1972 Agreement places 
on the scope of the regulatory authority of Canada with- 
ire he Guilt =or St. “Lawrence "is -an obligation of non— 
discrimination. In making the allegation that the con— 
dition attached to the dicenee of LA -BRETAGNE is dis- 
criminatory,‘4 France carries a heavy onus of showing 
that there has been a violation of the equal footing 
rulberor Article @2CUb), or or the won-diccrimination tule 
Of efit Clee: o Or, France has not discharged this onus, nor 
can it do so. There is no discrimination in the: appli— 
cation to Saint-Pierre-et-Miquelon vessels of a prohibi- 


tion applied to Canadian vessels. 


Nhe es France's claim that the Wuse of factory freezer 
trawlers constitutes an “evolution atneluctable, and 
that Canada stands alone in refusing to recognize this, 
is in Manifest contrage to the actwal developments in 
the very fishing fleets referred EO by France. 
Factory freezer trawlers are used for reasons relating 
to distance, markets and species particular to each 


COW Gy « Their use ts not essential for the moderniza- 


Enon Ot 6a ofa shine fleet. 





Id., p- 86-88, para. Os, 


ids; pps //-16,. paras. 36-93. 
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L4. France s contention that Canada's policy rela- 
ting to factory freezer trawlers has been designed only 
ea) protect the shore-based processing industry in 
Canada® ignores the principal rationale for Canada's 
policies both in relation to the offshore fleet in gene- 
Padavand) (tO pchactory, eireezer) sorawlers, <n pant iceular. 
Canada's management involves a broad framework of measu- 
res, Of -which the setting tof ‘quotas. forms -a ipart,. desi— 
gned to control demands on the resource. Canada's 
approach also reflects broader economic and social con- 


siderations applicable to the Gulf fishery. 


Le5r, Notwithstanding its allegation that the prohi- 
bition sof “fal Veting, in “the iGuli ts desitened to deprive 
Satmte-Pierre-et-Miguelon, Of Aesieriehr to Witsn  wWndex 
Artiieke Cb ee France has produced no evidence to de- 
monstrate that this prohibition has any real impact on 
Saint-Pierre-et-Miquelon. Moreover, France has advanced 
no reason to show why it is necessary that factory 
freezer trawlers registered in Saint-Pierre-et-Miquelon 


should be able to operate in the Gulf. 


Rone There sare” two curious Lacunac ini Erance s 
Memorial. Sabiret, ‘the equal Gfooting’ principle in Article 


4(b) receives practically no attention.§ Thans -is° pair 


Id., pp. 84-85, para. Ouse 
Id., p. 90, para. 104. 


France's principal reference to equal footing is 
made to affirm that the Saint-Pierre-et-Miquelon 
trawlers are not limited to fishing in their tra- 


(Cont'd on next page) 
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Eicularly “striking dav view of “thel’*fact that from “the 
outset Canada has made clear to France the importance 
that equal footing has in that Article.? France’ s “re- 
ticence. is “explained by. the fact that “Lt wants prig 
vileged treatment in the Gulf -- an exemption from the 
equal = ooring” principle. Nowhere does France explain 
why ‘Lt “is legally entttiled to such treatment, “or “even 
why such treatment is a practical necessity. In-etfect , 
Prance argues that “to grant Lt jequality of -treatment 
with Ganadtan vessels, in accordance with Article 4(5) ,; 


constitutes discrimination. 


lire Second, the French Memorial treats the right 
to scoOntinde to fish under Artiole @Cb)0 as 1% Get were a 
right granted to France generally. Only passing 
reference is made to the fact that this right arises un- 
der an article that was included because of the special 
Situation of Saint—=Pierre-et=Miquelon as a neighbour of 
Canada. !9 There is iittle indication in “the French 
Memorial that the benefit of the article was intended 
for the inhabitants of Saint-Pierre-et-Miquelon and not 
io, metropolitan France. Indeed, ait times 
Saint-Pierre-et-Miquelon virtually disappears from the 


French Memorial, reflecting the fact that the real 





ditional areas. See French Memorial, p. 49, para. 
553 pe DOs, (Paras 0D; ape029, ‘para. Ol; op.) >/,. para. 
65.6 In paragraph 103 at page 88, France 
incorrectly treats equal footing as if it implied 
equality between Saint-Pierre-et-Miquelon trawlers 
and metropolitan and other foreign vessels. 


Canadian diplomatic note No. 237 of February 4, 
1985. Canadian Memorial, Annex 6. 


10 French Memorial, p- 54, para. 62. 
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interests involved in the operation of factory freezer 
trawlers “out “ofr Saint-Pierre-et-—Miquelon are not those 


of the islands or of their inhabitants. 


Seis France's failure to address in its Memorial 
Ene, central qreetion, of equal ‘footing, or the rfact that 
Anticile 4(Cb)r was designed (to benefit Saint-Pierre—-et— 
Miquelon, means that after the first round of these pro- 
ceedings France has still to deal with the essential 


heswes sin this case. 
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PART II 


THE ORIGINS OF THE DISPUTE 


11 


LZ 


13 


14 


oe France"s account of how the present dispute 
arose!! is invoked as Support for its argument that the 
1972 Agreement has not been complied with.!2 in; doing 
so France calls into question: Canada‘s purpose in prohi- 
biting LA BRETAGNE from operating as a factory freezer 
trawler in the Gulf.1!3 In this Part, the Government of 
Canada will place the relevant events in proper perspec- 
tive and demonstrate that France has neither provided an 
adequate “picture of the ‘origins of this “dispute ‘nor 


drawn the correct conclusions from the relevant events. 


PAU On November 30, 1984 France applied to Canada 
for licences for French vessels for the 1985 fishing 
season!4 in Canadian waters including NAFO. Divisions “42 
and. 4S: within the Gulf “Csee Figure 1). The following 
six vessels were designated as registered in Saint- 
Pierre-et-Miquelon: CROITX—-DE-LORRAINE, GOELETTE, LA 
NORMANDE, LA BRETAGNE, ISLANDE IV and ZELANDE II. The 


ides Antroduction. pp... lol 2, eparas 1-16. 
Ids, p. 82, para. 100. 


Edt peal, EDAba. wlOlr See allso op. 90; para. 
105. 


A “copy of the application is contained in the 
French Memorial, Vol. II, Document No. 3. 
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Divisions statistiques 
du golfe 





the Gulf 


— 


Divisions et subdivisions 
Divisions and Subdivisions 





QUEBEC 








= 








Lignes de fermeture de péche 
Fisheries Closing Lines 





Céle nord-North Shore 


| 
ees 
Se a 
lone wes) a ee 
| | 





























Fleuve Saint-Laurent 
St. Lawrence River 


insule de la Gaspésie 
(Gaspé Peninsula 











SG ides Rosiers . 
| TERRE-NEUVE 


| | 1 RSWECUNDLANG 
° | Golfe doSaint-Laurent 

| Gulf of St} Paxyence | 

| 








| | | po Ra 
Iles dela Madatene | 
‘Magdalen Isdnds Vie | » | 
|) 
pi A veto ddxabor, SPN 


NOUVEAU-BRUNSWICK Sy” : s 
NEW BRUNSWICK | ia Sipeutaysy 9) USPS | 
x VA 

; y : IL | | Cape Nath N x = 


Saint-Pierre;et-Miquelon 

















iLE-DU-RRINCE-EOOUARD, | 
PRINCE|EDWARD ISLAND | 3Ps 


| 
: ase OCEAN|ATLANTIQUE 
Semone 5S ATLANTIC OCEAN 





* Fredoricton 5 a | | 
y | | 














NOUVELLE-ECOSSE | 
NOVA SCOTIA | 

















Echelle—1; 3,193,000 & 47-30'N 
‘Scalo~1: 3,183,000 at 47°30°N 





first three of these vessels had previously fished in 
the, Culf under “Saint-Pierre-et-Miquelon registry, and 
licences were routinely issued to then. The last two 
vessels had been previously registered in metropolitan 
France and were greater than 50 metres in length. LA 
BRETAGNE, the remaining vessel, was to be a completely 


new entrant in the Gulf fishery.12 


Zalt This attempt to include what appeared to be 
metropolitan vessels within the category of Saint=- 
Pierre-et-Miquelon registered trawlers entitled to fish 
in the Gulf under Article 4(b) raised apprehensions in 
Canada about France's good faith in the application of 
BhateArticile. Not only were two of the vessels greater 
thane the Limit tot 50 metres set out in Article 4(0b), but 
contrary to the manifest purpose of that Article none of 
the three new vessels including LA BRETAGNE appeared to 
have a significant connection with the islands. ACECor= 
dingly, action on the licences of the newly registered 
Saint-Pierre-et-Miquelon vessels was deferred Wrtid 


clarification of French intentions was received. 





15 LA BRETAGNE had been granted a licence to fish in 
NAFO subdivision 3Ps late in 1984. It was not 
licensed to fish in the Gulf. See Canadian 
Counter-Memorial, Annex 1 for a copy of this 
licence. In its Memorial, France states that its 
claim to an area of maritime jurisdiction around 
Saint-Pierre-et-Miquelon is essentially equivalent 
to 3Ps. French Memorial, p. 66, para. 78. Canada 
has, of course, never recognized such a claim, 
which in any event has no relevance to this 
dispute. 
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>in 
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aap Ss The question of the registration of these ves- 
sels was raised initially in January 1985 when Canadian 
officials were in Paris for discussions concerning the 
delimitation of the maritime boundary around Saint- 
Pherre—et-—Miquetlon . Canada's concern was that France 
appeared to be attempting to bring into the Gulf under 
Article 4(b) vessels that did not come within the terms 
Orewa t) Ar tice le. France's objective, apparently, was to 
enhance the catch attributable to Saint-PLerre-et— 
Miquelon and thereby claim a future quota in the Gulf 
greater than the traditional catch of Saint-Pierre-et- 
Miquelon trawlers.16 These concerns were conveyed to 
the French authorities informally and their attention 
was drawn to the fact that ISLANDE IV and ZELANDE II ex- 
ceeded 50 metres in length.l/ 


Dass As “a result, the cegistration of these two me- 
tropolitan vessels was changed back to metropolitan 
France and their fishing licences were duly issued. 
During the course of the Paris discussions, however, the 
Canadian representatives learned informally that LA 
BRETAGNE was a factory freezer trawler. This both rein- 
forced Canada's initival concerns about the 


genuineness of LA BRETAGNE as a Saint-Pierre-et-Miquelon 





16 The October 3, 1980 Procés-Verbal established 
annual quotas for the period from 1981 to 1986 
inclusive. Canadian Memorial, Annex 53. Quotas 
have yet to be established for 1987 and beyond for 
Saint-Pierre-et-Miquelon trawlers fishing in the 
Gulf of St. Lawrence under Article 4(b) of the 1972 
Agreement. 

Wy 


This is referred to in the French Memorial, p. 5, 
para. 5. 
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LS 


vessel within the meaning of the 1972 Agreement, and ad- 
ded further problems. To authorize LA BRETAGNE to 
operate asta Shactory freezer! trawler tin “the £60, 0f “would 
differentiate between Saint-Pierre-et-Miquelon fishermen 
and Canadian fishermen, contrary to the equal footing 
prinei ple. in Aretele 46Gb). Canadians were not entitled 
towoperate factory freezer “trawlers: in ‘simidar circums— 
tances. Moreover, a fishery conducted by a factory 
freezer trawler fleet would be different in nature from 
the Limited Saint-Pierre-et-Miquelon trawler fishery in 
thee Galt “provided “for im Article e4Cb) 8 and dts potential 


benefit to Saint-Pierre-et-Miquelon was at best obscure. 


ES Concerned as it was about the attempt to 
bring what were essentially metropolitan vessels into 
the Gulf under Saint-Pierre-et-Miquelon registry, Canada 
made enquiries of the French authorities about the con- 
jitwons fom cegist ration am val french pore and. pantticu- 
larly about the existence of any links between LA 
BRETAGNE and Saint-Pierre-et-Miquelon.!8 The reply 
provided by France, !?9 while setting out the formal 
requirements “for registration, “gave ‘no ~indication that 


LA BRETAGNE was really a Saint-Pierre-et-Miquelon vessel 


Canadian aide-mémoire of January 1/7, 1935. 
Canadian Memorial, Annex 62. 


French diplomatic note No. 144/DJ/JFD/DA of January 
19, 1985. Canadian Memorial, Annex 63. 
















: “tof ef. 
4 ae 

: ott » 
5 | PLL | ee 


i) 





7 “h ! - he ane 6yt _ 
| 1 soy l-4)58 
_ 
| ee Lk ko 
09 VWREFe nocd a 
f ; un -»@ yo wwe) 
- P Migs MAe 


eaee | Li ads: 


_ 
‘ ‘one Se 
7 
. 
a 
@* 
‘> @ ° i. 
a On ‘ : | 
a. /- 6 
— gall YT" - 
s sey a 


iD, Sie iA) 
> aves ef-O4 
’ RET + (CAF 
sores sd 


20 


within the meaning of the 1972 Agreement. Em eiac.t, 
France did not seem to see the necessity for any real 
links between vessels operating pursuant to Article 4(b) 


and Saint-Pierre-et-Miquelon. 22 


LD Canada was not satisfied that the question 
had been resolved. However, the policy on factory 
freezer trawlers was clear. Canada cone luded sthat the 


immediate solution should be to grant ‘a licence to LA 
BRETAGNE to fish in the Gulf, but with a prohibition on 
thea tilletinge of its, catch, at./sea. This would at least 
maintain equality of treatment between Canadian regic- 
tered trawlers and Saint-Pierre-et-Miquelon registered 
trawlers in the Gulf. A licence was accordingly issued 


to LA BRETAGNE on January 24, 1985. 


Z0'6 Statements made at this time reflect Canada's 
concern about the use of Saint-Pierre-et-Miquelon regis- 
try as a means of allowing what were essentially 
metropolitan vessels to continue to fish in the Gulf un- 
Cerne Adst te lee AuCb i. On) January. “oss GOmhictals) of the 
Canadian Embassy in Paris advised the Director of Legal 
Atfairs “of the Prench Ministry of External Relations 
that Canada's enquiries about French vessel registration 
practice “reflected ~the distinction made. ~in. the (1972 


Agreement itself between Saint-Pierre-et-Miquelon and 


cdveesDe ys Canada's reply set out in diplomatic 
note No. 0026 of January 24, 1985 emphasized the 
distinction in the 1972 Agreement between fishing 
vessels registered in metropolitan France and 
fishing vessels registered in Saint-—Pierre-et- 
Miquelon. Canadian Memorial, Annex 64. 
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methopolitan registration. Canada's concern about the 
possibility of Saint-Pierre-et-Miquelon becoming a "flag 


of convenience" was expressed.2! 


Dale To Canada, the distinction between the metro- 
politan fishery and the Saint-Pierre-et-Miquelon fishery 
in the Gulf was in danger of becoming blurred by the op- 
eration of LA BRETAGNE, which by all appearances proper- 
ly belonged to the former category and not the latter. 
The distinction was important in 1985, but obviously it 
would become even more important after May 15, 1986 when 
the Tight “of "metropolitan vessels to ’fich in the Gulf 
would come to an end in accordance with Article 3 of the 


1972 Agreement. 


28. On February 27, 1985 in response to a letter 
from Prime Minister Fabius concerning LA BRETAGNE, Prime 


Minister Mulroney wrote: 


Dans les circonstances, ne serait-il pas 
préférable de mettre de coété cette diver- 
gence d'opinion pour trouver une solution 
simple et pragmatique qui permettrait au 


chalutier “La Bretagne” de mener ses ac- 
tivités dans le golfe du Saint-Laurent le 
plus t6t possible? Aussi, pourquoi ne 


pas le réimmatriculer dans un port de 


This meeting is referred to in the French 
Memorial, peu, pards Ss 
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755) 


PLAnNGe Mehr epolitaine: Shi epeatrrait alors 
utiliser son matériel de filetage dans le 


golfe pour la campagne de péche en cours 


et méme jusqu'a mai 1986. 


Je suis bien sfir conscient que vous avez 
des preoccupations juridiques et la for- 
mule que je vous propose ne porterait pas 
prejudice “de das postition. de )l’une® ot 
lautre partie a4 cet @pard. Cette yiacon 
de procéder aurait entre autres avantages 
celui de permettre Aa nos négociateurs de 
discuter de la question dans une atmos- 
phére de bonne volonté réciproque qui 
permettra, j'en sui str, d'en arriver 4a 
une solution satisfaisante aA plus long 


terme. 22 


29. Prime Minister Mulroney's proposal, which pre- 
served the distinction between Saint-Pierre-et- Miquelon 
registered vessels and metropolitan registered vessels, 
was made without prejudice ‘to the posttion of “either 
Party. It was a proposal made in response to Prime 
Minister Fabius' concern, and was intended to deal with 
France's immediate requirements on a matter described as 


having “un caractére d'urgence. "23 France rejected 


Canadian Memorial, Annex 8. 


Letter of February 7, 1985 from Prime Minister 
Fabius to Prime Minister Mulroney. Canadian 
Memorial, Annex 7. 
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PAS) 


26 


Prime Minister Mulroney's proposal just as it rejected 
the idea of negotiations. Instead, France proposed that 


the matter be referred to arbitration. 24 


a0 France does not refer in its Memorial to the 
fact that Prime Minister Mulroney's proposal was made 
pending negotiations, “ar to the fact that negotiations 
were proposed. The second paragraph quoted above and 
the remainder of the letter from Prime Minister Mulroney 
have been omitted from the annexes to the French 
Memorial.2° Instead, France characterizes Prime 
Minister Mulroney's proposal as an attempt to “interdire 
toute modernisation de la flotte saint-pierraise."26 
such an allegation, which ignores the actual terms of 


the proposal, is unfounded. 


ius These events demonstrate the nature and con- 
sistency of Canada's concern. Article 4(b) was designed 
to continue a limited Saint=Pierre-et-Miquelon trawler 


fishery. It was not intended to accommodate a fishery 


Letter ‘of March Zl, 91985. from. Prime Minister 
Fabius to Prime Minister Mulroney, with 
aide-mémoire of the same date attached. Canadian 
Counter-Memorial, Annex 2. 


French Memorial, Vol. II, Document No. 18. The full 
text of the letter and of the aide-mémoire to which 


it refers are found in the Canadian Memorial, Annex 
Oe 


French Memorial, p. 89, para. 103. 
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that had changed its nature, nor was it to be used as a 
vehicle for reintroducing into the Gulf a metropolitan 
French fishery that was to be excluded under Article 3. 
Canada's apprehensions in this regard were not allayed 
by- Frances in” January) 1985, “and they. have "not been 


aivayed) Co this iday. 
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PART III 


THE PURPOSE AND EFFECT OF THE 1972 AGREEMENT 


Der. This Part will rebut the French argument that 
the 1972 Agreement should be interpreted in the light of 
Prone cwSabte Gory tewileohanry: Atuthe mGult. the primary spur 
pose of the 1972 Agreement was to change the fishery to 
respond to new needs, not to continue the practices of 
the past. The continuation of a dimited fishery for 
paint=Pierre-et-Miquelon was a particular exception to 


the general phasing-out of French fishing from the Gulf. 


A. The Irrelevance of France's Historic Fishery 


in the Gulf 


ie France suggests in its Memorial that 
Ehroughout history, right up “to ehe negotiation of the 
1972 Agreement, it had a substantial fishery in the Gulf 
of Sitar. Lawrence which was the precursor to the 
Saint-Pierre-et-Miquelon trawler fishery under Article 
“aki bre The picture given by France of the French fishery 
in the Northwest Atlantic fails to distinguish between 
the fishery conducted from metropolitan France and the 
Saint-Pierre-et-—Miquelon trawler fishery that 
was continued under Article 4(b). The French account of 
Bis historic fishery ts arrevevant in fact, since (the 
Saint-Pierre-et-Miquelon fishery did not develop in the 
Grlhreauntil the 1960s. and it is drrelevant in) Law, since 
France's prior rights were abrogated by the USP 


Agreement. 
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29 


ne: France's Northwest Atlantic fishery “was not 


centred in the Gulf of St. Lawrence 


34. Frances account of the history of its fishery 
suggests a constant presence throughout the Northwest 
Atlantic since the sixteenth century.2/ France ‘adeso 
Lim pisve Sh iat nds bon aalisy Sits fis herys was, omecentrated 
in the Gulf of St. Lawrence. However, the French North- 
west Atlantic fishery was cyclical rather than constant, 
shifting from one locale to another and sometimes digs- 
appearing completely.28 The French fishery was concen- 
trated outside the Gulf off northeastern Newfoundland, 
and on the Grand Banks off Newfoundland's' southeast 


coast neo 


Id., pp. 34-40, paras. 38-45; p. 44, para. 50. 


The longest lapse was for a period of over twenty 
years at the end of the eighteenth and beginning 
of the nineteenth centuries. Certain fishing 
areas, such as the coastal waters of Labrador and 
Cape Breton, were abandoned and _ reoccupied at 


different periods. Che de la Morandiére: 
Histoire de la péche francaise de la morue dans 
l'Amérique septentrionale, Nove i>) Paris. CG... 


Maisonneuve “et Larose, 1962; pp. 213 “and 273; 
Vol. II, Paris, G.P. Maisonneuve et Larose, 1962, 
pp. 640 and 706-707. Canadian Counter-Memorial, 
Annex 3. 


For example, in the mid-eighteenth century when 
the French fishery peaked in the Northwest 
Atlantic there were approximately four hundred 
French vessels operating in the area. Half of them 
prosecuted the Banks fishery (known as the "péche 
errante” or wet fishery). The others practised the 
dry fishery (where the catch is dried on land) 
along the coasts. Records for this period indicate 
that the dry fishery was practised primarily on the 


(Cont'd on next page) 
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oH 


Bite ihe French Gubt fishery, which was. much less 
significant, was essentially a coastal fishery “Located 
on different shores within the Gulf at different times 
and by the nineteenth century exclusively on the western 


shore of Newfoundland, 39 France has never had a 


monopoly in the Gulf. The early Gulf fishery was shared 
with British, Portuguese and Spanish fleets, and by the 
mid-nineteenth century a substantial Gulf fishery had 
been developed by the New Englanders and 
Newfoundlanders. 2! By the end of the nineteenth 
century the French fishery in the Gulf «was. of minor 


importance and it did not regain the position it had in 


northeast coast of Newfoundland (known as_ the 
“Petit Nord”) and on the southern coast. The 
coastal fishery on the Gulf shores was not 
significant... ld... Vol.) 11) pp. 636, (639, 661-682, 
683, 702, 728 and 846. Canadian Counter-Memorial, 
Annex 3. 


The coasts of Labrador, Cape Breton and Gaspé were 
the principal fishing areas in the Gulf. These 
were abandoned following the Seven Years War 
(1756-1763). The western shore of Newfoundland was 
not frequented before the nineteenth century. Id, 
Voll pp.e / 020) 900-906. andi9) eVOls. 0) LaeParten 
G.P. Maisonneuve et Larose, 1966, =p. 1 iCeysye, 
Canadian Counter-Memorial, Annex 3. 





ae Ole bees Det atl 2 ee Oli Ele eps Sloe 
Canadian Counter-Memorial, Annex 3. Hea. sinniss 
The Cod Fisheries, The History of an 

International Economy, Toronto, University of 
Tarnouto. Press, 1954, pp.) 324-326: Canadian 


Counter-Memorial, Annex 4. 
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34 


Parlier “centuries <2 Piers brench et ashieryeein the Gullit 


never had the character now attributed to it by France. 


4. Saint=Pierre-et-Miquelon played a service role 
for the metropolitan fishery; i de de hoe 


develop its trawler fishery in the Gulf untd 1 
the 1960s 


3.0% As the French Memorial points out, 33 the is- 
lands of Saint-Pierre-et-Miquelon were ceded to provide 


shelter for French fishermen. 34 This description aptly 


Records indicate that there were approximately 
eight French vessels operating in the Gulf in 
1890. C. de la Morandiére: Histoire de la péche 
francaise de la morue dans 1l'Amérique 
septentrionale, supra, note 30>, Vol. LIL; pp. 1225 
and, 1235. See also Vol. ILi; pp. 1165 and) 116/. 
Canadian Counter-Memorial, Annex 3. 


French Memorial, p. 3/7, paras. 41 and 42; p. 80, 
para. 100. 


"The King of Great Britain cedes the Islands of 
St.  Plerre. sand, Miquelon, am? "full, right. “to: His 
Most Christian Majesty, to serve as a shelter to 
the French Fishermen: and His said Most 
Christian Majesty engages not to fortify the said 
Islands; to erect no buildings upon them, but 
merely for the convenience of the Fishery; and to 
keep upon them a Guard of 50 Men only for the 
Police.” (Official English translation.) Treaty 

of Peace between Great Britain and France, signed 
at wearis. ‘February 10,7 1763, “Art. VI. British 

and Foreign State Papers, 1812-1814, Vol. I, Part 
I, London, James Ridgway and Sons, 1841, p. 423. 
The cession of the islands was subsequently 
confirmed in the Treaty of Peace between Great 

Britain and France, signed at Versailles, September 
3971783) art. IV. The declarations attached to this 


(Cont'd on next page) 
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36 


o7 


38 


oie) 


fits: sone. role sthe as lands traditionally played ;-35 At— 
though an inshore fishery was developed by the permanent 
imnabtltants of “the islands, 36 Ehe “fishery within the 
Gulf "was essentially a metropolitan fishery, not a 
saint=Pierre—et—Migquelon fishery.3/ The inshore 
fishery itself underwent periods of decline. 38 
The importance of the islands to the French metropolitan 
fishery waxed and waned and the French government of- 
fered bounties to encourage vessels to come to the 


Northwest Atlantic. 22 


Se The development of a trawler fleet operating 
Out soi, ssaint-Pierte,, i “9525" te Tthes bescinning) ot. sene 


fishery that” ts now provided for “in Article 406) of the 


treaty reaffirm the purpose of the cession of the 
islands. British and Foreign State Papers, 
USU2Z—el4, Vols 0, Part 1,) pp. 424-427. Canadian 
Counter-Memorial, Annexes 5 and 6. 


C. de la Morandiére: Histoire de la _ péche 
francaise de la morue dans 1'Am@érique 


septentrionale, supra, note 30, Vol. III, p. 1245. 
Canadian Counter-Memorial, Annex 3. 


Ibid. Canadian Counter-Memorial, Annex 3. 


Although some vessels that operated out of 
Saint-Pierre-et-—Miquelon went into the Gulf, they 
were owned and crewed by companies from 
metropolitan France. sey Ole | ntl Io. 
Canadian Counter-Memorial, Annex 3. 


ids ye VOle PL pe gG 5/0 Mem De. pier lo4 6,9. 364 
and 1365. Canadian Counter-Memorial, Annex 3. 


UdceVOln lk ppv e2s COU mand moos. VOL. Lin, pie 
1346. For an explanation of the French bounty 
system, see Vol. 1m, p. OT ls Canadian 
Counter-Memorial, Annex 3. 
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1972 Agreement. That fishery was apparently not conduc- 
ted inside the Gulf until the 1960s49 and even then it 
was located predominantly outside the Gulf, as France 
acknowledged in 1964. A map provided at that time by 
the French authorities4l indicates that these trawlers 
went only a limited distance into the Gulf and stayed 
relatively close to the shore (see Figure 2). Trias al 
the potential exclusion of these vessels from Trepassey 
and Placentia Bays off the south coast of Newfoundland, 
as a result of the trawler exclusion rule, %2 waS a par 
ticular “concern, of French negotiators. There was never 
any suggestion in those negotiations that what was being 
preserved was an historic fishery by Saint—-Pierre-et— 


Miquelon trawlers within the Gulf. 43 


ye im any s@vent, (Frances) prior Tiehinge nights 
were renounced in the 1972 Agreement which is 


the sole source of French rights in the Gulf 


DOs The essence of France's position is that the 


1972 Agreement should be interpreted as if France's his- 





40 


41 


42 


43 


Canadian Memorial, paras. 29-30. 


This map was provided to Canada pursuant to an un- 
dertaking by French negotiators in April 1964 to 
furnish information about French fishing grounds. 
"Preliminary Talks with France, April 7-8, 1964," 
p14, para. 26. Canadian Memorial, Annex 41. It 
was forwarded under cover of a note verbale of June 
30, 1964. Canadian Counter-Memorial, Annex Te 


Canadian Memorial, para. 48, note 79. 


Id., paras. LD AW AD ands ae 
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Figure 2 


La péche de 
Saint-Pierre-et-Miquelon 
en 1964 d’apres une 
carte fournie par la 
France 


The Saint-Pierre-et- 
Miquelon Fishery in 


1964 Based on Chart ees ee OR eae 
| aon 


Provided by France | 
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déposée auprés du Tribunal lors 

des procédure orale. Elle est & la NEWFOUI 
disposition du Tribunal et de Golfe du Saint-Laurent 
Agent de la France pour examen Gulf of St. Lawrerjce 
& tout moment. 


NOTE: The French chart will be 
deposited with the Tribunal at the 
oral proceedings and Is available 
for inspection by the Tribunal and 
the Agent for France at any time. 
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toric rights in the Gulf were simply 


“renouvelés et re- 


définis"44 in the Agreement. Canada, by contrast, was 


granted a limited right in the 1972 Agreement to regu- 


Patel sthe “French? fishery. in the Gulf for 


purposes. In sum, France's rights 
long “ago => the 1972 Agreement simply 


Canada's rights in the Gulf are contractual 


in the 


conservation 
Gulf vested 


records then; 


they flow 


from the 1972 Agreement. By such reasoning France turns 


reality on its head, as if France were the coastal State 


in the Gulf of St. Lawrence and Canada the outsider. 


Se) The 1972 Agreement is 


the sole 


French rights in the Gulf of St. Lawrence. 


the 1972 Agreement is clear and unequivocal: 


The Government of France renounces 


privileges established to 


in fishery matters by the 
signed at’ London y on Apri 6. 
tween the United Kingdom 


previous treaty provisions 


SOulGee Ol 


Art vele bP o.f 


the 


its advantage 


Convention 
19045, 


be- 


and France. 
The present agreement supersedes 


fishing, by French nationals ‘oft 


Atlantic (coast of “Canada. 


relating 


aru 
to 
the 


France states in its Memorial‘? that the 1972 Agreement 


"adapts" France's previous rights, 


but ‘this. filtes: inv the 


face of the plain meaning of Article l which uses the 


terms “renounces” and “supersedes.” 


adapted “the mutual relations in 


44 French Memorial, p. 34, para. 38. 


translation: "renewed and redefined". 


45 ide. P tle, (para. OO. 


The 1972 Agreement 


fishery matters” of 


Unofficial 
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47 


Canada and France;46 it did not adap prior oro its 
and = obligations. Any right in the Gulf claimed by 


France today must be shown to have been granted by 


Canada in the 1972 Agreement. 


+. France's renunciation of rights was in exchan- 
ge for sassurances regarding French fishing in 
any. future: Canadian (fishing —zone and not. in 
exchange for rights for Saint-Pierre-et- 


Miquelon trawlers in the Gulf under Article 
4(b) 


a0). The-ycounterpart «to the renunetation of rights 
imn~AGrticle 1 is found in the opening words of Article, 2: 
“in return,” Canada undertook to recognize the right of 
French nationals to fish in any future zone of Canadian 
fisheries jurisdiction beyond the then limits of the 
tepritorijal ) sea and) fishing zones of “Canada “on the 
Atean Cie Coast. Thus, France was to give up any prior 
rights in the Gulf of St. Lawrence and in exchange was 
to. be provided future fishing rights outside the Gulf. 
A generous 15-year phasing-out arrangement was provided 
under Article 3 for French metropolitan vessels in order 
to allow them to relocate to new grounds.4/ ingyebis 


respect, the 1972 Agreement followed a common pattern of 


Preamble to the 1972 Agreement. 


The maximum phasing out period granted to any other 
State for the Gulf of St. Lawrence was 4 years. 
Exchange of Notes between the Government of Canada 
and the Government of Denmark Concerning Fisheries 
Relations between the Two Countries, signed at 
Ottawa, March’ “27, 1972, para. 3. Canadian 
Counter-Memorial, Annex 8. 
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49 


agreements entered into by coastal States and distant 
water fishing States around the world by which past 
fishing practices were terminated subject to a phasing- 


OUGt arrangement. 48 


os Article 4 was completely different. There is 
NOW suggestion “phat. it "was" in “return “for anyveching. 
Article 4 was a voisinage arrangement based on the “spe- 
cial situation" of Saint-Pierre-et-Miquelon and made in 
light of the general exclusion of French fishing from 
the ~Gulf and the application sof “the trawler exclusion 
rule. it bore no relationship to the fishing practices 


of a metropolitan French fishery in prior centuries. 
B. The Object and Purpose of the 1972 Agreement 


i The primary purpose of the 1972 Agreement was 


to phase French vessels out of the Gulf with a 


special exception in the case of Saint-Pierre- 
et-Miquelon trawlers 


Oo2e. France treats the provisions of the 1972 
Agreement relating to the Saint-Pierre-et-Miquelon traw- 
ler fishery as if they were no different from the provi- 
sions relating to the metropolitan fishery.49 In 


France's view the 1972 Agreement simply continued the 


The emergence of this pattern is traced in D.P. 
O'Connell: The International Law of the Sea, 
Vol... Oxtord)  )Clarendon” Press, 19624" pp: 
532-539. Canadian Counter-Memorial, Annex 9. 


French Memorial, Deuxiéme partie, section II, 
Dp.02—-5/,. paras. 58-65. 
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past. im’ a’ slightly different’ form. 20 Ine “Canadas 
view, there is no justification whatsoever for such an 
approach. The very purpose of the 1972 Agreement was to 
bring about an unambiguous and decisive change with the 
past: prior fishing rights were terminated and a 
phase-out of French fishing from the Gulf was provided 
Lor. This element is the key to understanding the 1972 
Agreement. It makes the exceptional nature of Article 
4A(b) clear, in contrast with the phase-out of metropoli— 


tan vessels from the Gulf. 


2 Enessspectal excepts on, stor. Saint-Pa erre—et— 
Miquelon was granted on the basis Of 


' , 


‘voisinage”, not on the basis of an 


historic fishery 


Se The rationale for the exceptional right in 
Article 4(b) is expressied simply in ‘the :chapeau to 
Awmt Leleyed.)% in, v vewsiotsacthe especial ss heudtion. of «Saint 
Pierre and Miquelon and as an arrangement between neigh- 


bours. © The concept of a voisinage arrangement is 


France emphasizes this idea of continuity by 
arguing that the rights granted under the 1972 
Agreement are in perpetuity. French Memorial, 
De. Ol, pata. 5/5 pp. 80-81, para. 100. » While mo 
termination date is provided in the Agreement, 
equally there is no provision that the Agreement 
is to continue in perpetuity. In this regard, 
State practice shows that agreements relating to 
fishing rights are invariably transitory and not 
permanent. In any event, the matter has no rele- 
vance to this arbitration. 
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well-known in French practice.2! Such arrangements 
derive jirom (the fact. of vyoisinagey and they seek to re= 


gulate relations in the light of that fact. 2 


44, The 19/72. Agreement is not a voisinage 
agreement as such -- Canada and metropolitan France are 
not neighbours. Article 4 of that Agreement, however, 


is expressly characterized as a volsinage provision and 
thus its object differs from the “object and purpose (of 
the Agreement as a whole. Furthermore, Article 4(b) 
provides an exception to the principal purpose of the 
Agreememt:, designed €o grant a limited Tricht to. Saine— 
Pierre-et-Miquelon trawlers. France has therefore mis- 
construed both the objiect and purpose ‘of the” 1972 
Agreement and the object of Article 4. 


as France's argument that the condition attached 
to LA BRETAGNE's licence is contrary to the object and 
purpose of the 1972 Agreement is also predicated on the 
view that this condition will prevent all modernization 
Of Ghe  Saint=-Plerre-et-Miquelon » fleets and “deprive A 


BRETAGNE, and the Saint-Pierre-et-Miquelon fleet gene- 


There is a history of “accords de voisinage” in 
French fisheries practice. A. Boyer: “La regle- 
mentation internationale des péches maritimes,” 
Notes et études documentaires, No. 3618, Paris, La 
documentation francaise, September 11, 1969, pp. 
14-17. Canadian Counter-Memorial, Annex 10. 


J. Andrassy: “Les relations internationales de 
voisinage ,” Académie de Droit international, 
Rectceil des eOourcrw Vol. 7 oom el 9> lL. spe Omeat ype 
81. Canadian Counter-Memorial, Annex 11. 
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Riot yesot sehedwirightsho tm tsneander Article Abo, 8 Part 

V of this Counter-Memorial will show that there is no 
foundation to such an argument. Modernization does not 
require filleting at sea and the prohibition of factory 
Preezer trawlers §in *the  Gwif’ “doesenot take “away “the 


rights to fish sander Article 4(b):. 
Cc. The Interpretation of Article 4(b) 


46. The Canadian Memorial noted that the objective 
in interpreting a treaty is to find the common intention 
OF sthe parties, which is) to be Gascertained from ethe 
words, used. in. their context and, “in ‘the <light of  sthe 
treaty as a whole, including the circumstances of its 
negotiation. 3 The considerable section devoted to 
this question in the French Memorial appears to reach 
the same conclusion. 4 Yet France's interpretation of 
Article 4(b) of the 1972 Agreement differs from that of 


Canada in important respects. 


1. The Parties clearly intended in 1972 that the 
Saint-Pierre-et-Miquelon trawler fishery in 


the Gulf would be a limited fishery 


A Ee France contends in its Memorial that Article 


4(b) grants a more substantial right than that accorded 





53 Canadian Memorial, para. 64. 


54 French Memorial, Premiére partie, section IV, 
pp. 17-32, paras. 20-36. 
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to metropolitan vessels under Article 3 because Saint- 
Pierre-et-Miquelon trawlers are not made subject to ef- 


fort and species limitations by Article 5.29 


48. Krance:-si)auterpretation.of Article 4(b) as al-— 
FowLue Vior san expansion Of 91 seningractivieyve is; eiontti— 
cantly different from the position taken by its negotia- 
owse <b lo 7 ln. As the Canadian Memorial points out , 26 
the exclusion of the Article 4(b) fishery from the ambit 
of the species and effort limitations of Article 5 was 
meither anvoversight nor the sesult of a decision toi-al-— 
low an unlimited fishery to Saint-Pierre-et-Miquelon 
trawlers. Articles 5S was not. made applicable” to; Saint— 
Pierre-et-Miquelon trawlers under Article 4(b) because 
of assurances by the French negotiator that this provi- 
sion would not be necessary in view, inter alia, of the 
limated catch taken ‘by the Saint-Pierre=et—Miquelon ves- 


sels.9/ There was never any intention to _ provide 


carte blanche to Saint-Pierre-et-Miquelon trawlers. 





Sys) 


56 


Bi, 


ids, pps 24-25, para’ 62. 
Canadian Memorial, para. 5l. 
"Fisheries Phasing-Out Negotiations: France, 


First Round of Talks, May 19-21, 1971, =pp- 
13-14. Canadian Memorial, para. 51 and Annex 43. 
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oe Canada's authority to establish rurther. 
limitations. on ther saint =? lerre-et-=Migquelon 
trawler fishery in the Gulf on an_ equal 
footing was not constrained by the 


1972 Agreement 


49. The fact that specific catch or species 1imi- 
tations were not imposed on Satnt-Pierre-et-Miquelon 
trawlers under Article 4(b) did not foreclose Canada's 
rights for the future. Obviously, “1f “quotas or “catch 
limitations were to become necessary in the Gulf, as 
they did shortly after 1972, Canada could establish such 
limitations and apply them on an equal footing to 
Saint-Pierre-et-Miquelon trawlers. The only constraint 
on Canada is the obligation not to discriminate. 
Nothing in Article 4(b) or elsewhere in the 1972 
Agreement provided that Saint-Pierre-et-Miquelon traw- 
lers were to be placed in a preferential position vis- 


a-vis Canadian trawlers. 


bOe France's claim and its implicit argument that 
Article 4(b) provides for considerable expansion in the 
fishing effort -of Saint-Pierre-et-—Miquelon call into 
question the common assumptions of the Parties at the 
time the 1972 Agreement was negotiated. These common 


assumptions, which as the Canadian Memorial pointed 








; 3 - ~ 

7 ws Wen dGags = i Avene a sbaath, 

1 ern —_ 1? lh abe Sees 7 

14H) « ‘e284. Biggets  aaneay Dé 
£66 J eee’ pegzany, 
doaeangahecie 





















. 
7 , 


=e de 1¥a te 
ent Tee Ole OO 5144 


' (Pa NSS WIOee-2 


owe 5h4! atl 2) osllwe | 

, ow désn01877 

. > "orate - 

: ‘ 7 5 Sas ow 
Ye 4 tector a 


S en ke - 6.0004 Pac tad 
F : ( née 68> jer. 
. >i whe a an ioe ® 
: 6 4 InDSOGA 6 mereodan 
1 es i of » ee) 
faiepes aefbece! dived: 
ail io Om @ ‘as 7 Ais : 
1 OR chat Sb 49 7p & 1 904. : 
AGT Aa! j imotpe : -euphy 
ut =@ | 7OE- 4 46y. a Se ap 
» es oe COL, ats omba 
a 
“ 





na _— - BA OegdG  _ wont tee 
¥ 7 - 





out,28 were based on assurances given by France in 
both 1964 and 1971, were the essential basis on which 
the assent of Canada to the Losi Agreement was 
expressed. If the nature of the fishery that was 
provided for “under “Article 4b) was ‘to tbe radically 
transformed, contrary to those common assumptions, there 
would be a fundamental change in the obligation assumed 


by Canada. 


EE” 


58 Canadian Memorial, paras. 52, 69 and 72. 
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PART IV 


THE REGULATION OF THE FISHERY IN THE 


GULF OF ST. LAWRENCE 


1 lees This Part will deal with France's argument 
Ehat. Canada’ s’ fisheries Jurisdiction in the Gulf of Sti. 
Lawrence is limited and that the prohibition attached to 
LA BRETAGNE's licence constitutes discrimination. 
According to France, Canada can regulate the fishery in 
the Gulf only to the extent that the measures are ne- 
cessary for the conservation of fishery resources. 29 
In France's view, this means that Canada can regulate 
the faking. Of “fish “from, sthe water; 60 but not the 
treatment of the catch once it is on board. France, in 
erre ct, denies Canada's exclusive rights over the 
fishery in the Gulf of St. Lawrence and narrowly cons- 
trains ‘the  vights that it does concede to Canada. ©6l 


Canada will show that this view has no support under” in- 





59 


60 


61 


French Memorial, pp. 56-57, paras. 64-65. 
lids, pe 97, para. G4 


Although France recognizes that Canada may regu- 
late "la récolte ou la capture des étres vivants 
qui peuplent les eaux," (French Memorial, p. 5/7, 
para. 64), it also states that France agreed that 
its catches in the Gulf would be "limitées d'un 
commun accord,” (id., De foul be paral 100). 
Emphasis added. Canada does not accept that quotas 
in the Gulf are set in this way. The right to de- 
termine quotas in the Gulf, and elsewhere in waters 
subject to Canadian jurisdiction, is the exclusive 
right of Canada. Unofficial translation: “har- 
vesting or catching living creatures that inhabit 
water" ee. “limited by mutual agreement.” 
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tecmational” Yaw veneralliy, inesState, practice, or under 
the 1972 Agreement. Canada's authority to regulate the 
French tishery in the Gulfvof St. lawrence isc Limited 4n 
the 1972 Agreement only by the obligation not to discri- 


minate. No discrimination exists in this’ case. 


A. The Exclusive Fisheries Jurisdiction of Canada in 
the Gulf of St. Lawrence 


Bee Canada's exclusive jurisdiction over fisheries 


in the Gulf of St. Lawrence was recognized by France in 


|e PIES Contrary to the position asserted by France, the 
scope:,of that qurisdiction. 4s\, far) broader than. (la 
péche"” -- which in the French view means only the 
catching of fish. 62 In conformity with international 


Paweeas, reflected “in ‘State practice, and with the, 197.2 
Agreement, Canada may regulate the French fishery in the 
Gulf in order to further Canadian economic and social as 
well as conservation objectives. Thus, regardless of 
France's -argument (that “filleting is not fishing, 702 
Canada “can riegulate processing activities “on. “beard 


foreign vessels in the Gulf of St. Lawrence. 





62 


63 


French Memorial, p. 8l, para. 100. 


French aide-mémoire of March 21, 1985 attached to 
a letter of the same date from Prime Minister 
Fabius to Prime Minister Mulroney. Canadian 
Counter-Memorial, Annex 2. Trondedll yen td wat tS 
leting is not fishing, then France has no right at 
all to fillet in the Gulf of St. Lawrence because 
Article 4(b) grants only a right “to fish.” 
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64 


iar thes sscopel and Mature sot. Canada’ s®* exclucive 
fisheries Ture sd Pc tion as defined under 
Canadian law were recognized by France in the 


1972 Agreement 


SP ks The 1972 Agreement, like the phasing-out 
agreements with other States, acknowledged exclusive 
Canadian Purisdtetion over the fishery of the 
Gilite oF St. Lawrence. France recognized in, “ee ha t 


Agreement that its vessels were subject to Canadian 
fishertves: juriediction; “and = thereby toe a> regulatory 
system which in accordance with Canadian law is the same 
whether applied to internal waters, territorial sea or 
fishing zone.64 in this) “regard, ‘Canada,'s sauthor tty 
exists completely independently of any agreement with 
France. It is inherent in Canada as the coastal State 
and is acknowledged by other States whose fishing 


operations have been phased out of the Gulf. 


54. This phasing out of foreign fishing from the 
Gulf of St. Lawrence constitutes clear “recognition by 
France and by the other States previously fishing there 
that the Gulf falls “within the exclusive fisheries 
jurisdiction of Canada. Notwithstanding the substantial 


fishery by foreign States within the Canadian 200-mile 


nn 


For the purpose of Canadian fisheries regulation, 
“Canadian fisheries waters" are defined as: Soil 
waters in the fishing zones of Canada, all waters 
in the territorial sea of Canada and all internal 
waters of Canada.” Coastal Fisheries Protection 
Aer. ReGece ©9720 c.8 Go215ie..2; Fisheries Act, 
ReS Cee lOO. ice SB RalGs so e2. Canadian Memorial, 
Annexes 2 and 14. These definitions existed in 
ey et 
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67 


ZOMeC i CURT CHtULyYs NcConducted 8 under. pivate ral fisheries 
ASC Cementta it VCOontormity® with stherlterms “of -ehe, 1982 
Convention on the Law of the Sea, no state, apart from 
France and Denmark,®2 has been granted a right to fish 


in the Gulf of St. Lawrence or claims that it should be 
apler to fish there. 


SOS Contrary to the suggestion made in France's 
Memorial, 66 Canada has never in any way renounced its 
claim that the waters of the Gulf of St. Lawrence are 
part of the dnternal waters ‘of Canada. Canada's action 
of drawing fisheries closing lines to encompass the 
waters ‘of the Gulf ‘of St. Lawrence in 1971 was “an ‘exer- 
eise “of Ssovereignty, not oa’ renunciation "of “a elaim+: 
This was made clear at the time in a statement tabled in 
the House of Commons by Canada's Minister of Fisheries 
and Forestry, which is included by France in the annexes 
to its Memorial .6/ Canada's action was part of a 
Munmetwonal  capproach to sthe exercise of Ashs> qurisdiic— 


tion, under which Canada exercised only such elements of 


Faroese vessels are permitted to fish in the Gulf 
for porbeagle shark which is not currently fished 
by Canadian fishermen. This is a minimal fishery 
which does not involve factory freezer trawlers. 
Agreement between Canada and the Kingdom of Denmark 
Concerning Faroese Fishing off the Canadian Coast, 
signed at Ottawa, June 3, 1980, Canadian Treaty 
SeriestmcC, 1880s  UL9Gt) @ No wn2oe Parti.) lie: (4). 
Canadian Counter-Memorial, Annex 12. 


French Memorial, p. 48, para. 54. 


Id-, Vol. IL, Document No. 20, pps 3-4. House of 
Commons Debates, Official Report, December 18, 
19705 Volmenly 1970 ,,\pp. 2189-2190 sand 92244-2245 “at 
p.- 2244. Canadian Counter-Memorial, Annex 13. 
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69 


its sovereign authority as it deemed desirable, without 
Peequdiicants Wie. cd atm eto. e fd | sovereignty.08 The 
waters of the Gulf of St. Lawrence are, and remain, the 


internal waters of Canada. 


516. In any event, the legal status of the waters 
ef the Gulf of St... Lawrence is not a matter that falls 
within the jurisdiction of the Tribunal in this arbitra- 
GL ome. The present case concerns only the rights accor- 
ded to France under the 1972 Agreement. Cee seetidis— 
puted that Canada exercises exclusive fisheries juris- 
diction over the waters off its coasts both inside and 
outside of the Gulf. Canada's rights within the Gulf 


obviously cannot be less than they are elsewhere within 


2005mi bes <of ats coast.©?9 


L.H. Legault: “Maritime Claims,” in R. St. J. 
MacDonald, G. Morris and D.M. Johnston (eds.): 
Canadian Perspectives on International Law and 
Organization, Toronto, University of Toronto 
Press, 19745 p. 3/7 ‘at .p. 365. Canadian Counter— 
Memorial, Annex 14. 


The exclusive jurisdiction of the coastal State 
over fisheries in all waters up to 200 miles from 
its coast was confirmed in the 1982 United Nations 
Convention on the Law of the Sea, A/Conf.62/122, 
October 7, 1982. Canada and France both signed this 
Convention on December 10, 1982. Multilateral 
Treaties Deposited with the Secretary-General: 
Status as at 3l December 1984, New York: United 
Nations, 1985, p. 671. Canadian Counter-Memorial, 
Annexes 15 and 16. 
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2% Canada's authority to regulate fisheries 
in waters subject to its jurisdiction in order 
tO “achieve ‘economic sand social. ivas. well sas 
conservation, objectives is recognized under 
international law 

Dale Canada's authority, recognized under interna- 


tional law, to regulate fisheries within waters subject 
to its jurisdiction is exclusive and plenary. As the 
following sections will show, under international law a 
coastal State has general powers of legislation, regula- 
tion and licensing control by which it may promote not 
only conservation needs but also its general economic 
and social ‘policies’ in relation sto» those fisheries. 
This is recognized in the 1982 Convention on the Law of 
the Sea, and is demonstrated in general State practice 


andre int Ganadivan bilateral treaty practice. 


C4) The 1982 Convention on the Law 
of the Sea 


58. The: 1982 Conventionton. the Law ot the ‘Sear does 
not limit the authority of a coastal State within its 


200-mile zone to "conservation" measures. States have a 
broad authority in respect of both conservation and ma- 
nagement, in the regulation of types of vessels, and in 
Chew aumpositionu) Of Other appropriate | terms and. con@gi— 
tions. Article 56 of the 1982 Convention provides that 
the coastal State has “sovereign rights for the purpose 
of exploring and exploiting, conserving and managing the 
natural resources, whether living or non-living, of the 


waters superjacent to the sea-bed... . Art iele 62) pa- 


ragraph 4 provides that Inpationals “of other States 


fishing in the exclusive economic zone shall comply with 
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the conservation measures and with the other terms and 


conditions established in the laws and regulations of 


thesscoastal: State. /0 Included among the laws and re- 


PulatLons: that snay «pes applieds invaccordancers with pana 
graph 4 are those “regulating seasons and areas of 


fishing, the types, sizes and amount of gear, and the 


types, sizes and number of fishing vessels that may be 


used."/1 


Dios No doubt the conditions established by the 
coastal State should not go so far ‘as to prevent, in 
practice, the vother “state “ftom fishing./2 But such -a 
limitation derives from the principle of reasonableness, 
not from the Convention. As Professor O'Connell notes: 
“theres ls mothing in the: Draft ‘Convention (to) restrain 
the coastal State in mespect cof thes condttiansewhiieh it 


seeks to impose."/3 


Cite) General State Practice 


60. The practice jot (coastal States *demonstyaces 


that) they “are —fully competent “to megulate ~foretgen 
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72 


15 


Emphasis added. 
Sub-paragraph (c). Emphasis added. 


C.A. Fleischer: "The Exclusive Economic Zone 
Under the Convention Regime and in State 
Practice,” in A.W. Koers and B.H. Oxman (eds.): 
The 1982 Convention on the Law of the _ Sea, 
Honolulu, The Law of the Sea Institute, 
University of Hawaii, 1983, p. De ate in e's 
Canadian Counter-Memorial, Annex 1/7. 


Opseucity= Supra, cnote 45,7 -p. 56% Canadian 
Counter-Memorial, Annex 10. 
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fisheries within their waters. This can be illustrated 
by the legislation “or regulations ‘of States in several 
areas. First», States wishing to protect the interests 
of local fishermen, prohibit the landing of foreign cat— 
ches in, thedr teruitory.. Second, States wishing to 
further the interests of their shore-based processing 
industries require foreign vessels to land their catch 
in the coastal State./° Dhaved:, “sta tes awishing \to sa m— 
prove the skills of their own fishermen or to enhance 
their employment opportunities require foreign fishing 
vessels to employ nationals of the coastal State./6 
Bowrch, coastal States) maintain <a “specific. interest (in 
the type of ‘activities taking place on. vessels by. 
requiring information on the nature of the equipment 
on board, and by regulating the types of equipment that 
may be used. // Regulations such as these are 


concerned primarily with the economic and social 


See the legislation of: Chile, Malta, Mexico, 
Norway and Sudan. Canadian Counter-Memorial, Annex 
hee 


75 See the legislation of Barbados, Colombia, Costa 
RiuCAT, 1 By i oo Haiti, Liberia, Malaysia and 
Senegal. Canadian Counter-Memorial, Annex 19. 


76 See the legislation of: Bangladesh, Costa Rica, 
Mexico, Philippines and Sri Lanka. Canadian 
Counter-Memorial, Annex 20. 


71 See the legislation of: Australia, Bahamas, 
Comoro’ Islands, Cook Islands, France, India, 
Nauru, New Zealand, and Western Samoa. Canadian 
Counter-Memorial, Annex 21. 
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objectives of States in respect of their fisheries, and 
have no relation to conservation. They demonstrate the 
plenary nature of the coastal States' authority in 


regulating foreign fishing in its waters. 


Gd This practice demonstrates more specifically 
that coastal States regulate processing on bagard foreign 
vessels in waters subject to their jurisdiction./78 In 
some cases differential licence fees are imposed on fac- 
tory freezer trawlers’? to discourage filleting at sea; 
in other cases the areas in which freezer and factory 
freezer vessels can operate are designated, 80 France 
iteelf asserts a right to establish conditions relating 
to "“opérations accessoires de la péche a bord des 
navires,"8l and regulates expressly certain processing 


operations on board vessels.82 


78 See the legislation of: Australia, Comoro Islands, 
Cook Islands, the European Economic Community, 
France, Nauru, New Zealand, United States of 
America and Western Samoa. Canadian 
Counter-Memorial, Annex 21. 


79 see the legislation of: Mauritania and Uruguay. 
Canadian Counter-Memorial, Annex 22. 


80 See the legislation of: Bahamas, Norway and 
Senegal. Canadian Counter-Memorial, Annex 23. 


81 Loi n® 85-542, du 22 mai 1985 modifiant le décret 
du 9 janvier 1852 sur _ 1'exercice de la _ péche 
maritime, ant. | modifying art. 3(8-). Canadian 
Counter-Memorial, Annex 24. 


82 “Mesures pour assurer la conservation des 
ressources de la péche dans les eaux territoriales 
et la zone économique frangaise en mer du Nord, 
Manche et Atlantique Nord," Arrété du 19 avril 
1978, 


(Cont'd on next page) 
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83 


O26 hiss exercise sofMauthority by coastay Stated 
Over tlre: activities of, foreign, vessels fishing in their 
Waters is not challenged. States wishing to fish in fo- 
reign waters accept in the agreements they conclude that 
they are subject te the authority of the coastal State 
im pthe conduct cof their fishing operations, and that the 
regubationsssenacted by “coastal, States will mot relate 


solely to conservation. This is evidenced in the agree- 


ments they conclude.83 
(iii) Canadian Practice 


613% States fishing within Canada's 200-mile zone 
are subject to all Canadian fishery regulations. None 
of the bilateral fisheries agreements entered into by 
Canada limit Canada's regulatory authority in its 
200-mile zone to matters of conservation. France refers 
tos the phrase +L amelioration de, wvutitisation et i du 


traitement des prises" in the agreement of May 19, 1976 


acu. LOGI): “Mesures techniques de conservation 
des ressources de la péche dans certaines eaux 
maritimes francaises,” Arréte du 15 mars 1982, 


art. 13. Canadian Counter-Memorial, Annex 24. 


See the following agreements: Angola-Nigeria, 
Angola-Spain, Australia-Republic of Korea, 
Equatorial Guinea-Nigeria, Guinée Bissau-European 
Economic Community, Guyana-Barbados, Guyana- 
Suriname, Japan-United States of America, 
Mad agascar-European Economic Community , 


Mauritania-Republic of Korea, Mauritania-Senegal, 
Mauritania-Spain, Morocco-Spain, Senegal—European 
Economic Community, Senegal-Ivory Coast, 
Senegal-Poland, Senegal-Spain. Canadian 
Counter-Memorial, Annex 25. 





84 


85 


86 


between Canada and the Union of Soviet Socialist Repu- 
blics84 as if such a provision were unique and as if 
the provision itself granted Canada its authority. 89 
In fact, such a phrase, which refers only to bilateral 
co-operation and has nothing to do with the application 
of fishery regubations, is found in practically all of 
the bilateral fisheries agreements concluded by Canada 


with respect to its 2Z00-mile fishing zone. 86 


64. Rather than supporting the French argument 
that Canada is limited in its authority to regulate the 
fishery to matters of conservation, the agreement be- 
tween Canada and the Union of Soviet Socialist Republics 
shows the opposite. Article Lisjparacraph -s,eawai ch, vis 


not referred to by France, provides: 


They [Soviet vessels] shall comply 
with the conservation measures and 
other terms and conditions es- 


Coie Sen.) 119765 NO Os. Canadian Counter-Memorial, 
Annex 26. 


French Memorial, p. 59, para. 6/7. 


The improvement of utilization and processing of 
catches is referred to in fishing agreements con- 
cluded by Canada with the following States: Poland 
COSTS oy 97 G.9eNO. 25) US. Ge Reed Col. Ss, 97 055No. 
6) ee SpaimeGGels5.4011976,0 No. JO, Portucals -CC.T.5., 
HOV wm Nowe 210) ye eCliba (Gabe oy ato? /pmeNO wae 72); 
Rul carta Cel. Smal 9/7 ae NO aeons 4G. DeReiC Ce leo. , 
1977, No. 30), Romania (C.T.S., 1978, No. 2), Japan 
(C.T.S., 1978, No. 8), European Economic Community 
(C.T.S., 1979, No. 33), Denmark (C.T.S., 1981, No. 
29), European Economic Community (C.T.S., 1981, 
Now, G0ys  PolandsX C.T.Ssy. 1[982,eNo. 8). The only 
similar agreement in which no such reference is 
made is that with Norway, (C.T.S., 1976, No. 4). 
Canadian Counter-Memorial, Annex 26. 
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87 


88 


tablished by the Government of 
Canada and shall be subject to the 
laws and regulations of Canada in 


respect of fisheries. (Emphasis 
added.) 
OD% The breadth of the scope of such a provision 


has been emphasized by one commentator, when referring 


EO. an almost 


identical provision in an agreement between 


Canada and Norway, 87 as follows: 


Ce 


paragraphe constitue de la part 


de la Norvége une reconnaissance in- 
eonditionelle de la Jjuridiction du 
Canada non seulement de réglementer 
L'accés des navires étrangers a 
cette zone mais de réeglementer 
chaque aspect des operations de 
péche des navires norvegiens dans 
cette zone. Prime facie, 1 
m existe aucune limitation “au pou 
voir reglementaire du Canada si ce 
n'est Pop Lig ation générale de 
eouservation et de l* utilisation’ op-— 
timale des ressources’ biologiques 
prévue au texte de néegociation 
revisé. 


OPTS 19765 


No. 4. 


A.L.C. de Mestral: "Accord entre le Canada et la 
Norvége sur leurs relations en matiére de péche,” 
Canadian Yearbook of International Law, Vol. 14, 


NW9gioaro.. 2/0 Pate pp. 276. Unofficial translation: 


"This paragraph constitutes Norway's unconditional 
recognition of Canada's jurisdiction, not only to 
regulate the access of foreign vessels to this 
zone, but also to regulate every aspect of the 
fishing activities of Norwegian vessels in this 
zone. Prima facie, there exists no limitation on 
Canada's regulatory power other than the general 
obligation of conservation and optimum utilization 
of the living resources expressed in the revised 
negotiating text.” Canadian Counter-Memorial, 


Annex 27. 
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89 


66. A clause requiring foreign vessels to comply 
with both conservation measures and other terms and con- 
ditions, which follows closely the wording of the 1982 
Convention ‘on the Law of the” Seay is” included in’ almost 
fievticaly storm in all bilateral figheries agreements 
concluded by Canada with respect to Les 200-mile 
zone .89 Canada has not limited itself in the regula- 
tlon of foreign fishing to matters relating to conserva— 
tion. “Foreign fishing vessels are Subject “to all condi= 
tions established by Canada in exercise of its exclusive 


right to manage the fishery. 


a The 1972 Agreement does not limit Canada's 
authority to regulate the French fishery in 
the Gulf of St. Lawrence to conservation 


measures only 


Gila Article 6 of the 1972 Agreement provides that 
“Canadian fishery regulations” are applicable to the 
French fishing vessels covered by Articles 3 and 4. 
France now argues that the preamble to the boy 
Agreement qualifies the meaning of “fishery regulations” 
in, Article 6. This cannot be supported either as a mat- 
fer pote treaty cimtenpretatlon sr,on “the “basis son thesia c— 


tual words used in the preamble. 


BO. First, as €0 treaty interpretation, while Che 


preamble may be referred to in order to ascertain the 


ne nee UES SEERSEEE 


Supra, note 86. Canadian Counter-Memorial, Annex 
vo. 
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Obyvectrand purpose of the treaty or for claritication of 
Ehemeanineg “ot Ya specific term, it scannot contradict. the 
terms or the manifest purpose of the agreement. 20 
France cannot, therefore, use the terms of the preamble 


Lo quality Article 6. 


OT. second, in any event, the preamble to the 19:72 
Agreement does not establish or imply any limitation 
upon Canada's authority to regulate the fishery under- 
taken by Saint-Pierre-et-Miquelon trawlers pursuant to 


Article 4(b). The preamble set out in full provides: 


Having regard to the fact that the 
Canadian Government has deemed it 
necessary, notably with a view to 
ensuring the protection of Canadian 
fisheries, to adopt certain measures 
relating “to the delimitation of the 
territorial sea and fishing zones of 
Canada, 


Gonsidering it desirable Co.adapt, to 
present circumstances their mutual 


Helations 10 fishing. matters. 


Have agreed as follows ... 


Ove This provision simply indicates that the need 


to protect Canadian fisheries was an important Pac bor 





90 Sir Gerald Fitzmaurice: “The Law and Procedure of 
the International Court of Justice, 1951-4: Treaty 
Interpretation and Other Treaty Points,” British 
Yearbook of International Law, Vol. 33, 1957, p. 
PAC Blee Soyo Pa App. sled. "The scope of 
clear terms in an operative clause conferring a 
right, or creating a status, cannot be cut down by 
more restrictive language employed in a preamble.” 
Emphasis in original. Canadian Counter-Memorial, 
Annex 28. 
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leading to Canada's adoption in 1970 of measures rela- 
ting to its territorial sea “and fishing zones. In the 
light of these measures Canada and France had to “adapt” 
tue le ishery relations, Of course, the need for con- 
servation was not the only factor that ded to the exten— 
sihom of Canadian jurisdiction. Like other coastal 
vbates, Canada had to take account “of the é@économic “and 
social needs of its fishermen and of communities depen- 
dent on the fishery. The preamble to the 1972 Agreement 
neither establishes nor implies any Limitation either. on 
Canada's right to regulate the fishery in the Gulf of 
DEpeatuawnence: Or "on Sany of “the Vprovdistons of) the 
Agreement itself. tt simply describes some “of the 
reasons for "the “negotiations that ‘led “to Fthe 91972 


Agreement. 


Flee What constitutes "Canadian fishery regula- 
tions" within the meaning of Article 6 is well-known to 
France. These consist “ol, Pirst,.the basic lTegisilative 
texts, the Territorial Sea and Fishing Zones Act,?! 
the Fisheries Ret, 72 and the Coastal Fisheries 

Protection Act;23 second, the regulations made pursuant 


to those Acts;?24 and third, the application of 


91 R.S.C. 1970, c. T-7, as amended. Canadian 
Memorial, Annexes 39 and 47. 


ae Res-C. 19705 “cs F=l4, as “amended. Canadian 
Memorial, Annex 14. 


93 Reo.c. | 1970, <c. C-215) "as “amended. Canadian 
Memorial, Annex 2. 


94 Fishing Zones of Canada (Zones 1, 2 and 3) Order, 
Order in Council P.C. 1971-366, February 25, 





(Cont'd on next page) 
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97 


che ACG and’ the rerullations by the Minister of Fisheries 


and Oceans, who has a wide discretion in such areas as 


the issuing of licences.99 


ie ar This position has mot changed in any sign i— 
fan Cra Th, & respect since the conclusion of the Vie? 
Agreement. 26 rt was clear “to France Vin “19/2 “thet pro— 
cessing at sea was within the ambit of the fishery regu- 
lations that could “be applied) “to” foreign vessels, 
Section 2 of the Coastal Fisheries Protection AGES tderi- 
nes a “fishing vessel” as “any ship or boat or any other 
description of vessel used in or equipped for Piss hing 20 7 
processing fish® “or transporting fish from fishing 
grounds and includes any vessel used or equipped for 


taking, processing or transporting marine plants."9/ 


LO7ee 6 5OR)/ ZU—8.L, Canadian Memorial, Annex 9. 
Atlantic Fishery Regulations, 1985, Order in 
Council Pe. 1935-3062) December Lor 1o3aq 
SOR/86-21. Canadian Memorial, Annex 15. Foreign 
Vessel erishing Regulations, GiR.C. 1978, sc. 815. 
Canadian Memorial, Annex 16. Coastal Fisheries 
Paeocvection. Regulations, (G,R.G,. 19/527) “ce. 413; 
Canadian Memorial, Annex 3. 











Canadian Memorial, para. 22. 


The Foreign Vessel Fishing Regulations, supra, 
note 94, Order in Council P.C. 1976-465, February 
26, 1976, SOR/76-168, were enacted in 1976. These 
Regulations as they appear today are found in the 
Canadian Memorial, Annex 16. 





Emphasis added. This definition has not changed 


since 1972. Canadian Counter-Memorial, Annex 2. 
Fisheries regulations of the following countries 
also define "fishing vessel" specifically to 


include vessels engaged in processing on board: 
Australia, Bahamas, Bangladesh, Comoro Islands, 


(Cont'd on next page) 
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France could have been under no misapprehension as to 


both the range of application and the substantive’ scope 


of Canadian fishery regulations. 


4, Che tonly - limitations simposed “by ether lor 
Agreement on Canada's regulatory authority is 


the obligation of non-discrimination 


pete Article 6 of the 1972 Agreement provides that 
the application of Canadian fishery regulations to 
French vessels under Articles 3 and 4 shall be “without 
discriminatvon, am obligation “that a9 also inherent in 
the “equal footing ‘principle ‘in Article 4(b).98 There 
are: two important corollaries’ that flow, nevertinetless:, 
from this obligation of non-discrimination. Rcretawune 
standard by which discrimination is to be measured is 


fEhey standard applicable “to Canadian “trawlers in’ “the 


Gmbh. It was in this sense that the Canadian Memorial 
described the equal footing provision as a “national 
treatment” clause.29 Second, “standards are «set. by 


Ganada, in exercise of its exclusive jurisdiction over 
the fishery in the Gulf; standards cannot be imposed by 


France.100 





98 


99 


10 


Cook Islands, Gambia, India, Kenya, Nauru, New 
Zealand, Senegal, Seychelles, South Africa, 
Tanzania, Tongo, United States of America and 
Western Samoa. Canadian Counter-Memorial, Annex 
29) 


Canadian Memorial, para. 78. 
Id., paras. YBIAR ee 


0 ids, para. 7/9: 





ita. 
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B. The Allegation of Discrimination 


74, Brance ec kainses Ehatethe. prohi bation. oof 
vainme-=Pierrve-et-Miquelon vessels from filleting in the 
Gulf is discriminatory on two grounds: neo other, foreign 
vessels are so prohibited; and the prohibition is not 
made. applicable to the area outside as well as inside 
the Gulf. It will be shown that neither of these 


Bnounds isupport this allegation of discrimination. 


ey The condition attached to LA BRETAGNE's 


licence is not discriminatory 


(hee The question of discrimination, cannot arise in 
the Gulf because with the exception of an insignificant 
Faroese shark fishery all other foreign vessels have 
been phased out of the Gulf. In any event, as the 
Canadian Memorial points out,!91 Article 4(b) provides 
for sequal’ footing Vbased on national treatment, 7 not 


treatment based on what is accorded to other States. 


Or. France also claims that there is “discrimina= 
tion as between Saint-Pierre-et-Miquelon registered ves- 
sels and metropolitan registered vessels, in that the 
latter have not been prohibited from filleting in the 
Gulf. Such an argument overlooks the differences be- 
tween the metropolitan fishery under Article 3 and the 


Saint-Pierre-et-Miquelon fishery under Article 4(b). ie 





101 Canadian Memorial, paras. 75-77. 
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also uses Canada's concern to ensure that the French 
fishery in Canadian waters was able to operate effecti- 


Vilky ass at2Tround eof Criticism of Canada’s actions. 


TUS Both Artacle 3 and “Article 4 provide for the 
COntinwvation, of 4 tishery,!--S81in tthe casegor Article. 
thiis’ was “a fishery conducted “by ‘Larger “distant—water 
vessels, including factory freezer trawlers; in the case 
ore Arta cle 4(Cb)" this “wae Sa "“fillshery conducted by auch 
smaller vessels of limited range. It was readily under- 
stood at the time “of the negotiation of the 1972 
Agreement that the metropolitan French fishery would in- 
elude factory: “freezer “trawlers; “but “that “the” Saint-— 
Pierre-et-Miquelon trawler fishery under Article 4(b) 


would not.l02 


Teer While in exercise of its exclusive jurisdic- 
tion, “Canada can regulate or prohibit Tilleting. ac. sea 
bye metropolitan )Prench) vecsels within’ “the (Gulliivof “St. 
Gawrence, it has mot, tdone’ "so “in sview “of the nature vot 
therioht. sranted wnder Articlers, “which ®was fo continue 


deeds tantawa ter fishery!93 for ‘a limited speriod™ ‘of 





102 Canadian Memorial, para. 83 and note 116. 


103 The distinction between "the long-distance fleet 
from France" and “vessels permanently located at 
St. Pierre and Miquelon" was made in the 1971 
negotiations by the French negotiator, M. 


Girard. "Fisheries Phasing-Out Negotiations: 
France, First Round of Talks, May 19-21, 1971," 
Dien) 2s Canadian Memorial, Annex 43. The 





exemption of metropolitan’ vessels from the 
prohibition of filleting at sea was dealt with in 
Canadian diplomatic note No. 23/7 of February 4, 
1985. Canadian Memorial, Annex 6, p. 3. 
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time. To have prohibited metropolitan vessels from fil- 
teting in the Gult would have inhibited the fishery that 
could be Conducted “by (that fleet. fiven the distance 


From et heirs nome ports, 


[Bole ihe same> considerations “do not apply to 
Saint-Pierre-et-Miquelon vessels under Article 4(b). 
The Gulf fishery operated out of Saint=Pierre=et= 
Miquelon is not a distant-water fishery (see Figure 3), 
and hence it can be conducted perfectly well on the ba- 
sis of wetfish trawlers. It stands in relation to the 
Gulf in the same position as ports on the south coast of 
Newfoundland, approximately 150 miles from the Gulf.104 
The condition on LA BRETAGNE's licence, which prohibits 
it from filleting in the Gulf, does not “deprive the 
Saint—-Plerre-et-Miquelon, trawler fleet ‘of (ts. right ito 


fitch under Article 4Cb). 


80. No question of discrimination between the 
Saint-—Pierre-et—Miquelon fleet and the metropolitan 
fleet, which in any case must leave the Gulf by May 15, 
1986, can arise. Saint-Pierre-et-Miquelon trawlers can 
only be compared with Canadian. trawlers “and should rece— 


ive the same treatment. 


— eee” OO eee 


104 This represents approximately 12 hours (1/2 day) 
steaming time. 
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Figure 3 


Distance comparée des 
ports aux lieux de péche 


Comparison of 
Distances to Fishing 
Grounds 





143 mm 


De Saint-Pierre-et-Miqueion au golfe 
Saint-Plerre-et-Miquelon to the Gulf 
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De Lunenburg au Labrador 
(Banc Hamilton) 
Lunenburg to Labrador 
(Hamilton Bank) 


milles marins 
nautical miles 





Rictecon de Morcator 
Projection—Mercator 
Echelle—1: 3,930,000 4 47°30'N 
‘Scale—1: 3,930,000 at 47°30'N 
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25 ther fact that "the. icondttiton attached stoxwLla 
BRETAGNE 's sLicence As. Limited to “the Gulf of 
Stas Lawrence also does not constitute 


discrimination 


oi. France argues that the fact that LA BRETAGNE 
ienmorohibited from filleting at (sea sinside the Cult, but 
is not prohibited from filleting at sea outside the 
Guilt ., constitutes, discrimination. It <ts) true. that in 
relation to Canadian vessels LA BRETAGNE receives prefe- 
rential treatment outside the Gulf. This results from 
the structure of the 1972 Agreement and in particular 


from the voisinage arrangement of Article 4. 


Scie Paragraph (b) of Article 4 provides for spe- 
cial treatment for Saint-Pierre-et-Miquelon within the 
Gulf of St. Lawrence and within 12 miles of the coasts 
of Newfoundland and Nova Scotia. This corresponds to 
the extent of Canadian fisheries jurisdiction claimed in 
Wee Within these areas the Saint-Pierre-et-Miquelon 
trawler fishery was to be treated like a Canadian fishe- 
rye Outside the Gulf, beyond 12 miles from the coasts 
of Newfoundland and Nova Scotia, no special voisinage 
arrangement was made for Saint-Pierre-et-Miquelon traw- 
lers. The right of the inhabitants of Saint-Pierre-et-— 
Miquelon to fish in the Canadian 200-mile zone, like the 
right of other French nationals, derives from Article (2 
of the 1972 Agreement. In essence, inside the Gulf the 
Saint-Pierre-et-Miquelon fishery was to be treated like 
a Canadian fishery; outside the Gulf (beyond 12-miles) 
the Saint-Pierre-et-Miquelon trawler fishery was to be 


treated like a foreign fishery. 
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Sor No question of discrimination can arise where 


France receives equality of treatment within the Gulf, 


regardless of what it might be permitted to do outside 


thes, Gulf. Again, reasonable and generous action 


Canada with respect to foreign vessels in its 200-mile 


zone is used as a ground of criticism by France. 


fact, France's claim of discrimination arises because 


wants preferential treatment in the Gulf, not equality 


of treatment. Any discrimination that exists is in fa- 


vour of Saint-Pierre-et-Miquelon trawlers; Ganadian 


trawlers of an equivalent size are not permitted 


operate in the Gulf. 195 


Ce eee 


105 since 1981, non-Gulf-based Canadian trawlers over 
1050 ~—sibrake horsepower have been completely 
excluded from the cod fishery in _ the Gulf. 
Canadian Memorial, para. 24. 
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PART V 


THE IMPLICATIONS OF THE PROHIBITION OF 
FILLETING IN THE GULF 


84. In, this Part of the Counter-—Memorial the 
Government of Canada will deal with France's contention 
that willeting at sea constitutes an, “evolution ineluc-— 
table" in the development of fishing fleets, and with 
France's arguments regarding Canada's policy relating to 
factory freezer trawlers. It will demonstrate that the 
application of Canada's policy to Saint-PLlerre-et= 
Miquelon vessels does not deprive the islands of the 
right. tomer ishs under Artletle »4.¢b). The sratlonale® for 
Camadars policy, which ts explained (for the. convenience 
Of they Tribunal. iss not at <Lssue in. thitss arbitration: 
The only question is whether the application of this po- 
licy to Saint-Pierre-et-Miquelon vessels in the Gulf is 


conttary to the 1972 Agreement. 
A. The Practice of Filleting at Sea 


S:5%. France acknowledges in its Memorial that fac~- 
tory freezer trawlers were developed as a distant water 
technology; they were used initially “notamment par les 
Britanniques, les Allemands et les Soviétiques pour ex- 
ploiter les lieux de péche @éloignés."106 The Canadian 


Discussion Paper on factory freezer trawlers points out 


ne 


106 French Memorial, pp- 76-/7, para. 96. Emphasis in 
original. 





that the use of factory freezer trawlers “was a choice 
dvetated (by the sdistance tor the fishing srounds. In 
contrast, the Canadian offshore fleet developed on the 
basis of wetfish trawlers operating in close proximity 
of fishing grounds.”10/ Filleting at sea and wetfish 
operations are alternative developments -- the former 
does not inexerably “follow the latter Aan the process of 


modernization. 


Ls Modern developments in fishing fleets have 


included both "wetfish" and "factory freezer” 


technologies 


86. France describes the present-day use of fac- 
tory freezer trawlers as follows: “le développement du 
filetage Aa bord constitue une évolution inéluctable..;”" 
and “la politique suivie par tous les pays pécheurs de 
1'Atlantique du nord-ouvest s'est donc traduite par une 
tel développement, progressif et régulier."108 In 
support, France relies on the Canadian Discussion 
Paper!09 which refers to Iceland and Norway, neither of 


which have significant fisheries in the Northwest 


AGlantile. and the United States. Moreover, France does 





107 Discussion Paper on Factory Freezer  Trawlers, 


Department of Fisheries and Oceans, August 19357 
p.- 3. Canadian Counter-Memorial, Annex 30. 


108 French Memorial, p. 78, para. 98. Emphasis in 
original. 


109 dene Peal; epara.e90.. 





not point out that “all of the foreign’ vessels fishing in 
Canadian waters (with the exception of Saint-Pierre- 
et=-Miquie lon vessels) “are operating “in a distant "water 


fishery. 


Ste France's argument about the practice of States 
generally is not borne out by statistics on the building 
of fishing vessels which indicate a continued preference 
Lorwwetiismenatner than for factory freezer trawlers. A 
world-wide survey of the construction of new trawlers 
over 40 metres in dength for the years 1982. to 1984 
shows that 8 factory freezer trawlers were constructed, 
while in the same period there were 28 wetfish trawlers 


constructed.!19 


88. The essential flaw in France's argument about 
the need to operate factory freezer trawlers from 
Saint-Pierre-et=Migquelon is that it fails to’ take into 
account the distance from Saint-Pierre to the Gulf (see 
Pole tiieon 5). Where the distance from port to fishing 
ground is no more than half a day's steaming, the logic 


Of Using sa factory freezer trawler diminishes,!1!1 and 


110 Data compiled from annual surveys: ‘Vessel 
Completions,” World Fishing, Vol. 32, No. 3, March 
1983, pp. 27-44; Vol. 35, No. 3, March 1984, pp. 
Lo=27eenVole 34. eNozes 3, March #1985, .(ppe-.14—-Z8.. iin 
view of their number, these pages have not been 
reproduced. However, they will be provided to the 
Tribunal and to the Agent for France if requested. 


111 By comparison, steaming time from Lunenburg to the 
fishing grounds off the coast of Labrador is 
approximately three days. Op. cit. Supra, note 
107, Appendix A, p. 5, Canadian Counter-Memorial, 
Annex 30. 
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Pe cerntainiy Gan never be regarded as mecessary.. Since 
there “iis no argument to. be made on the basis of dis- 
tance, VErnance "argues that factory freezer trawlers prio- 
Vide a Detter qialdity product.!l1l2 Bit se hew prod Uciimio Te a 
factorysireezer trawler is not. “better: than) the iproduct 
Of ‘ao iwettfish trawler ---it is simply different. Leds 
they Gare Vtaken in» the handling “of ‘ches product “in both 
catching and processing that determines “quality”, and 


this applies whether the processing takes place at sea 


or on land. 113 


Uh The use of factory freezer trawlers by 
eertvain countries reflects considerations 


particular to their needs 


59% The 1985 Canadian Discussion Paper noted that 
“factory freezer trawlers have recently been introduced 
by nations which harvest more accessible domestic 


fishing zones,"!14 citing the examples of Iceland and 





112 French Memorial, p. 75, para. 93. The order of 
the sentences from the Canadian Discussion Paper 
has been rearranged in the extract quoted in the 
French Memorial and the following statement has 
been omitted: "On the other hand, other 
technologies can provide a high quality product , 
and it is important that we avoid creating 
negative perceptions regarding the product, say, 


of wetfish trawlers." Emphasis added. Op. cit. 
supra, note Od, pp. LoS. Canadian 


Counter—Memorial, Annex 30. 


113 Op. cit. supra, note 107, pp. 13-16 and Appendix 
B. Canadian Counter-Memorial, Annex 30. 


114 Op. Cit. supra, note Lov, Pp. 16. 
Canadian Counter-Memorial, Annex 30. 
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the United States, and later, Norway. Without apparent- 
ly relying on any other source France argues that "le 
Canada, seul parmi les grandes nations industrielles, a 
Marqué une réticence certaine a l'égard des navires 

fileteurs."!15 However, the examples do not support the 
curious French thesis of technological determinism. 
Each of the countries mentioned in the Discussion Paper 
introduced factory freezer trawlers for reasons relating 
to distance, species and markets that were particular to 
their own fishery and not because it considers wetfish 


trawlers to be obsolete. 


S05 The factory-freezer trawlers in Norway's fleet 
were developed for Norway's distant-water fishery and 
there is no apparent move to have these vessels replace 
the existing wetfish fleet.116 Factory freezer trawlers 
in the Icelandic fleet are generally converted wetfish 
trawlers which respond to the particular needs of 


Teeland, tineluding a shortage of labour for on-shore 





115 French Memorial, p. 77, para. 97. Emphasis in 


original. The French Memorial uses the term 
“navire fileteur"” to designate a factory freezer 
trawler. The French trade publication La 
péchemaritime describes LA BRETAGNE as a 
“chalutier-usine congélateur.” "'La Bretagne”, 
chalutier-usine congélateur de 50m,” La péche 
maritime, No. 1281, décembre 1984, De 708. 
Unofficial translation: "factory freezer trawler.” 


Canadian Memorial, Annex 32. 


116 No new factory freezer trawlers were constructed by 
Norway between 1982 and 1984. Supra, note 110. 
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processing,11/ Moreover, Icelandic vessels often 
operate as a distant-water fishery, landing their catch 
in COM LNVen tal SEUuroe pe < In the case of the United 
States, factory freezer trawlers have been introduced on 
tne \Pacifte coast in what is essentially a distant-water 
fishery for species not previously utilized. lls On the 
Atbantilc “coast “two “factory. Freezer! trawlers thave. been 
recently brought into the United States fishery for un- 


derutilized species,119 not for traditional groundfish 


species. 


DAY, Canada accepts that in certain circumstances 
there are advantages, economic and otherwise, to 
operating factory freezer trawlers. Bor (thisa ves sion. 


and om ea “carefully carcumscribed basis, Canada has now 
permitted the operation of a limited number of such ves- 
sels in its own fleet. Canada is unaware, however, of 
any development in international fisheries that would 


Support France's thesis of an "@évolution inéluctable” 


117 H.P. Palsson: (he icelandic. Pishing vindustry, 


Department of Fisheries and Oceans, September 1985, 

p- 9. Canadian Counter-Memorial, Annex 31. 
118 the fishery is conducted from Seattle for cod and 
pollock in the North Pacific and the Bering Sea off 
the coast of Alaska. “Two new trawler/processors 
move north to Alaska,” National Fisherman, Vol. 
65, No. 2, June 1984, p. 46 at p. 47. “New wave of 
domestic factory ships wants to play ball,” 
National Fisherman, Vol. 66, No. 3, July 1985, p. 
5. Canadian Counter-Memorial, Annexes 32 and 33. 


119 “The Big Boats are Coming ..." and "Smaller-boat 
fleet sees factory ships as potential threat,” 
National Fisherman, Vol. 66, No. 3, July 1985, p. 2 
and p.3. Canadian Counter-Memorial, Annexes 34 and 
55. 
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towards factory freezer trawlers, or of any alleged “dé- 
veloppement progressif et régulier” towards a general 


use of factory freezer trawlers in anything other than 


distant-water fisheries. 


on Moreover, alt Usi clear chat in’ deciding whether 
tO “permit the “operation of factory freezer trawlers, a 
Statey WLU take™ into “account a variety “of factors, in-— 
cluding resource conservation, market requirements, eco- 
nomic efficiency and fairness. In considering such fac— 
tors States will obviously be concerned with the econo- 
mic and social well-being of the communities that depend 


upon the fishery. 


B. Canada's Policy Relating to Factory 


Freezer Trawlers 


935 France argues that Canada's policy relating to 
factory freezer trawlers "a toujours eté motivée par le 
souci canadien de ‘conservation des emplois 4 terre' 
dans les ateliers et usines de traitement du 
poisson."!120 Such a characterization does not properly 
reflect Canada's objectives in fisheries management and 
ignores the part that Canada's general approach to the 
regulation of the Canadian fishery, particularly in the 
Gulte thas= played an Che prohibition of factory freezer 


trawlers. 





120 French Memorial, p. 84, para. 101. The words 
"Conservation des emplois a terre” are from the 
Discussion Paper on Factory Freezer Trawlers, 


Discussion taper 
op. cit. supra, note 1:0 ee aes Canadian 


Counter-Memorial, Annex 30. 
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94. the Government of Canada will explain in this 
Section eile s factors that conditioned “its policy on 
raclotvetPeezer trawlers, the ‘scope, of that policys. and 
the October 1985 modification. It will demonstrate that 
Ganada Ssipolicy relating to factory freezer trawlers ds 
apakt sor “its Gfeneral policy in respect of the “offshore 
fleet. The policy on factory freezer trawlers, which 
has evolved systematically in the light of changing cir- 
cumstances in the fishing industry, reflects the desire 
to manage rationally the living resources of the waters 


subject to Canada's fisheries jurisdiction. 


es Canada's fisheries policies have been 
developed against a background of overfishing 
and depletion of stocks in the Northwest 


Atlantic due to uncontrolled fishing 


236 In the 1950s and the 1960s there was an influx 
of large distant-water factory fleets into the waters 
Ofte Ganada s, coast. At the same time Canadian domestic 
companies began to acquire small side and stern wetfish 
trawlers which were operated from ports in relatively 
close proximity to their fishing grounds. In the 
mid-1960s they began to replace their smaller side traw- 
lers with larger stern trawlers. Markets were strong 
and catch levels could be improved with larger, more mo- 


dern vessels. 





IG. A Tdecline’ in catches in the northern waters 
off Labrador!2! led to a movement of foreign factory 
freezer trawlers to other grounds where they competed 
with Canadian trawlers and inshore vessels. Tendss 
brought additional pressure to bear on stocks off New- 
foundland and Nova Scotia and in the Gulf. Not “sur 
prisingly, these events have contributed to the negative 
image which factory freezer trawlers have for many 


Canadian “fishermen, particularly those engaged in the 


inshore fishery. 


EN Canadas policy has been to ‘reserve the Gulf 
primarily for fishermen "operating out of "GUL 
ports and to exclude larger non-Gulf-based 


vessels from the Gulf fishery 


Syke In the early 1970s Canada took a series of 
measures designed to relieve pressure on stocks. These 
included the gradual exclusion of foreign vessels from 
the Gulf and a freeze on the isswing of any new offshore 


trawler groundfish licences in 1973,122 The collapse 


121 the decline is documented in: ICNAF Statistical 
Bulletin. Volumes’ LO to 21, Dartmouth, 1962-1972. 
In view of the number involved, these bulletins 
have not been reproduced. However, they will be 
provided to the Tribunal and to the Agent for 
France if requested. 

122 "New Atlantic Fishing Vessel Licensing Program 

Under Consideration,” ,August 13, 1973. “Atlantic 

Fishing Fleet Development Policy Announced,” 

November 14, 1973. Canadian Counter-Memorial , 

Annexes 36 and 37. 
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consequent insufficient level of quotas for the offshore 
f¥eet compared with existing offshore fishing capacity, 
precipitated the development of the first “management 
plan’ tor’the Atlantic groundfish fishery. This called, 
inter alia, for a substantial reduction in the large- 


vessel fishery in the Gulf. 


hehe; The longer term strategy for the Gulf was to 
encourage the larger, generally non-Gulf-based vessels, 
to fish in waters outside the Gulf. A compromise was 
eventually reached under which the access of these lar- 
ger vessels was reduced, although the older vessels 
based /outside) the Gulf, which because of thedr construc— 
tion and horsepower limitations would have difficulty 
travelling to alternative grounds, were permitted to 
continue to fish in the Gulf.!24 The underlying tenets 
of Canadian policy included adjacency (where possible 
vessels should be able to fish near their ports); mobi- 
lity (more mobile vessels should be permitted, and 
required, to fish further afield), and fairness Cpoli= 
eles would be modified to take account of hardship). As 
far as the Gulf was concerned, the general approach was 
that. those dnetde should have priority, but at the cost 
of losing access to stocks outside the Gulf. Outsiders 


were to be progressively excluded from the Gulf. This 


123 Canadian Memorial, para. 54. 


124 The dividing line of 1050 brake horsepower was 
used to distinguish the different groups of 
vessels. See Canadian Memorial, para. 24 and 
note 3l. 
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responded to the particular concerns of Gulf-based 
fishermen who objected to the fact that non-Gulf-based 
vessels could engage in a winter fishery in the mouth of 
the Gulf while Gulf-based vessels were ice-bound in 


their home ports .u42 


ais Canada's approach to the licensing of factory 
pieezien trawlers pias (been primarity motivated 


Dymecuee scene nal epollcy enor comutro lig Suile 
ee ae Peon the votishove st leet 


ooe The. pol cy (or “preventing growth ine ther ofi— 
shore groundfish fleet was maintained even with the ex- 
tension by "Canada ‘of “fishertes jurisdiction out tor 200 
miles, while the inshore fleet was permitted to grow 
back to the levels that existed before the major stock 
declines of the 1960s and the 1970s.126 Consistent 
With Hts general policy with “respect to the effishere 
fleet, Canada’s policy regarding factory freezer traw- 
lers was designed to prevent growth in fishing 


capacity. leswase not ‘sufficient simply for” Canada ‘to 


125 Canadian Memorial, para. 1/7 and Figure 4. 


126 The granting of inshore licences was not 
restricted until 1980: “Moratorium Imposed on 
Groundfish Licences," March 14, 1980. Canadian 
Counter-Memorial, Annex 38. 
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SatweduGtas ror tthe fleet el27 If capacity was allowed 


to increase, pressure for higher quotas would grow. 
This would only lead to increased difficulty in managing 


the fishery and to overfishing. 


100% thewdecize “to -restrain increases in’ fishing 
capacity was the determining factor in the denial of the 
fins: ‘application by National Sea Prodicts Limited for a 
licence to operate a factory freezer trawler.128 ihe 
fishery resources were not sufficient for the needs of 
the existing fleet sectors and additional offshore capa- 
city could not be supported. Where species were under- 
utilized, and where the problem of excess capacity 
accordingly did not exist, there was no need to take a 
similar approach. Thus, a licence was issued for a ves- 
sel on the west coast of Canada for the harvesting of 


underutilized species. !29 


ROW. These two elements of Canada's approach -- the 
denial of licences for the harvesting of traditional 


groundfish species by factory freezer trawlers, and the 


127 France argues that Canada need not be concerned 
with increases in capacity because it’ sets 
quotas. French Memorial, p. 89, para. 103. 

128 Op. cit. supra, note 107, p. 4. Canadian Counter— 

Memorial, Annex 30. 

129 The French Memorial, (p../7/, para. 9/7), refers to 

this vessel, the CALLISTRATUS, which received a 

licence in 1979 to fish for underutilized species 

off the Pacific coast of Canada. Op.cit. supra, 
note 107, p. 4 Canadian Counter-Memorial, Annex 
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approval of licences for the harvesting of non-tradi- 
tional or underutilized species by factory freezer traw- 
[ers *--" were set out clearly by the Minister of 
Busheniescs dn 61979 ini the “statement )referred §to in 
Canada's Memorial.!30 That statement was part of a 
broader policy statement which outlined the fundamental 
elements of Canadian fisheries management. Although a 
limited degree of flexibility was to be afforded to com- 
panies in terms of replacing existing vessels, the over— 
all intent was clearly to minimize increases in offshore 


Capa ciury « 


OES The impact of factory freezer trawlers upon 
the shore-based processing industry has also been a 
hac vor in the formulation and maintenance of the 


Canadian policy, which has generally attracted a good 


deal of public attention.!3! But it was neither the 
130 “get Policy for Licensing Freezer  Trawlers,” 
November 30, 1979. Canadian Memorial, para. 25 
and Annex 20. In 1980 four licences were approved 
in respect of non-traditional species. Only two 


licences were issued and the fishery was not 
continued after 1980. The licences did not permit 
the filleting at sea of traditional groundfish 
Species. Information provided by the Canadian 
Department of Fisheries and Oceans. 
131 The concern about onshore processing was referred 
to i official statements made when the 
modification tto Canada's policy was announced. 
"Statement by the Honourable John C. Crosbie, 
Minister of Justice and Attorney General re _ the 
Factory Freezer Trawler Licences,” November 8, 
ol aiere Canadian Memorial, Annex 22. Supra, note 
how eepoe ee. 19=229 "and? 30. Canadian Counter- 
Memorial, Annex 30. 








motivating factor for Canada's policy, nor the determi- 
ning “factor im Lis continuation, as the French Memorial 
implies .t32 Canada's concern has been the rational use 
of Sethe “sroundiieh resource; in this regard Canada has 
sought to regulate an offshore fleet where catch poten- 
tial is in excess of the capacity of the resource. In 
other words, Canada's concern has been to avoid further 
increases in fishing capacity that lead to pressure for 


higher quotas with the consequences that this would 


entail. 

4. Canadas, recent modification. ‘to ts factory 
freezer trawler policy is a response to 
particular circumstances 

LOS: Ine 1982) 4n “enterprise ‘allocation system! 33 


was developed for the Canadian offshore fleet in order 
to reduce competitive fishing among Canadian companies. 
This system grants a specific quota to each company, 
thus allowing it to determine its fishing plan without 
having to fish in competition with, other companies -as Tt 
had to do when an overall fleet quota was set 134 dys 
has led te a decline in the absolute number of offshore 
trawlers, because companies are able to plan _ their 


fishing more cefiicien tl y. Enterprise allocations have 


132 French Memorial, p. 84, para. 101. 
133 Canadian Memorial, para. 23. 


134 The enterprise allocation scheme was refined by 
government and industry from 1982 to 1984, and 
was extended on a long-term trial basis from 1985 
EOULIOS. 
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provided an incentive for each company €oQ “control its 
own fishing capacity. This has made it possible to con- 


template -the modification of ‘Canada’s factory freezer 


trawler policy.!35 


L O45 A new request in 1985 from National Sea 
Products Limited for a factory freezer trawler licence 
prompted a reappraisal of the Canadian POUwe y* Several 
signifieant factors emerged. 136 rurst. “the = Nat Lona l 
Sea application was directed mainly at the harvesting of 
Northern cod off Labrador, some 950 nautical miles from 
National Sea's home port of Lunenburg; in effect this 
was @ request for a licence to carry out a distant-water 


fishery (see Figure 3),13/7 


second, National Sea”s application was also related to 


allocations which Tt was not able to utilize fully with 


135 In 1981, a National Sea Products Limited 
application for a licence to operate a factory 
freezer trawler was turned down’ because the 
addition of such a vessel would have allowed the 
company to increase its catch of the offshore quota 
and thus have created difficulties in the 
implementation of the enterprise allocation 
scheme. Op. cit. supra, note 107, p. 6. Canadian 
Counter-Memorial, Annex 30. 


136 These factors are dealt with in the Canadian 
Discussion Paper supra, note 10/7 passim, Canadian 
Counter-Memorial, Annex 30; and in “Three Factory 
Freezer Trawlers Licences Approved,” November 8, 
1985, Canadian Memorial, Annex 21. 





137 The round trip steaming time from Lunenburg to the 


fishing grounds off Labrador (Hamilton Bank) is 
approximately six days. Op. cit. supra, note 10/7, 
Appendix A, p. 5. Canadian Counter-Memorial, Annex 
305 
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wetfish trawlers, primarily because of the nature of the 
species, distance, and particular market requirements. 
Third, the problems of increased capacity would be avoi- 
ded if a factory freezer trawler were to replace equiva- 
lent "capacity wetfish trawlers, and tf the vessel was ‘to 


operate within existing enterprise allocations. 


LOS Mew moditicativon of Canada’s) polidicyodin, onder 
to allow three factory freezer trawler licences to be 
tssued “for a S-year ‘period involved recognition of the 
distant-water character of part of Canada's fishery. it 
Was accomplished without placing increased pressure on 
stocks. Although only one licence had been requested, 
im-accordance with the principle of fairness (Cidentified 
earlier as one of the governing principles of Canadian 
fisheries management) three licences were made available 
in order to allow competing companies an equal opportu- 
nity to operate factory freezer trawlers. Only one li- 


cence has been issued so far.!38 


LOi6.. As pointed out in the Canadian Memorial ,!39 
conditions attached to the issuing of these licences 
seek to deal with the problems that in the past have led 
folva 'retusal of factory freezer trawler / licences: 
In addition, these conditions are designed to avoid con- 
fiict ibetween thestoperators of factory freezer trawlers 


and other fishermen. Thus. the tcondittrons Vet lec path 


138 That licence was issued for the CAPE NORTH owned 


by National Sea Products Limited. Information 
provided by the Department of Fisheries and 
Oceans. 


139 Canadian Memorial, para. 26. 
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Fone -Cemmesconveenvattione factors: wen well! asl eeongmic and 
social considerations relating to the Canadian fishery. 
In order to operate a factory freezer trawler, National 
Sea was required to retire an equivalent amount of 
Dishing capacity from its existing fleet, and the opera- 
tion of the vessel is limited to areas where it is fore- 
cast that stocks will increase or remain stable, or 
where there are significant underutilized enterprise al— 
Locations. This means that stocks off northern New- 
foundland and Labrador (which is a distant-water fishery 
for vessels from Nova Scotia) will be the major focus 
ror sthe fishery. National Sea also had to provide gua- 
rantees about the preservation of employment in order to 


avoid dislocation in processing plants on shore. 


ae ihe, icontinuattion lof = the exclusdon of the 
ee ee Oe ee ee BO SON en eee 
Gulf Jffrom, the area of Operation Vor ifactory 
freezer trawlers conforms with Canada's policy 


oD wbimiting access! to the Cult by war ge 


capacity vessels 


LOG, One of the conditions under which the new li- 
cences are to be issued is that these factory freezer 
trawlers are not to be permitted to operate in the Gulf 
Of s5t., Lawrence or in the Bay of Fundy. In Questions 
and Answers attached to the policy announcement it was 


noted that the Gulf of St. Lawrence and the Bay of Fundy 


have their own particular problems and 
have always been managed separately in the 
light “ef their own needs. in) particular 
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we have consistently sought to avoid any 
increase in ‘large capacity vessels in 
these waters. 140 


Oe. Canada's policy has been to exclude large ca- 
PaCityeevessels. trom the “Gul “groundrisn ) tishery. amd 
Pa Gee cut ary irom the Guilt scod fishery. The excluded 
vessels have generally been based outside the Gulf. 
Diere wate \Curbentiy ‘ontiy “12. vesselle “over 100 “feet 
(30.48 m) based in the Gulf that are licensed to fish in 
the Gulf cod fishery. Non-Gulf-based vessels over 1050 
b.h.p. have ‘been excluded from that fishery since 
198 bat To have allowed access to the Gulf to a ves- 
sel operating under a new factory freezer trawler 
licence ‘would “have run’ counter to the whole. trend of 
Canadian fisheries management in the Gulf. It would 
have ted to claims for higher quotas for such vessels 
and rekindled conflicts between the inshore and offshore 


sectors “of “the Canadian. fleet. 


Poo: To say that Canada could have let the newly 
authorized factory freezer trawlers into the Gulf and 
Managed sany dittitculties simply by setting quotas, 1¢- 
nores the reality of fisheries management, including the 
competing interests of different fleet sectors, all of 
Whien "claim ‘a right to an economic return from the ce- 
source. The setting of quotas by Canada!42 takes place 


within a broader framework of measures designed to con- 


140 "Factory Freezer Trawlers: Questions and 
Answers," no. 6. Canadian Memorial, Annex 21. 


141 Canadian Memorial, paras. 19 and 24. 


142 Canadian Memorial, para. 23. 
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trol demands on the resource. These include the exclu- 
Sion of certain types of vessels from particular waters 
which has long been a central feature of Canadian 
fisheries management.!43 Canada manages its fishery 
through a consensual process of consultation with the 
affected Canadian interests. France's suggestion that 
Canada should simply act in an arbitrary fashion and 
ignore the views of fishermen in the Gulf l44 would des- 
troy the basvs of Cooperation and trust that is essen— 


tial and would undermine Canada's management of the Gulf 


fishery. 
Gre The exclusion from the Gulf of factory freezer 
trawlers registered in Saint=Pierre—et— 
Mirquelon is necessary for the effective 
management of the Gulf fishery 
LG. The principle of equal’ footing in” Article, 4b) 


Mirrors the principle of fairness in Canadian fisheries 
Management. One Clta ta Da sass alone: “ne. fo aie reir ea ete 
Miquelon fishery, which is to be treated like a Canadian 
fishery, Cannot be conducted in a manner not permitted 
to Canadians. Unlike the metropolitan fishery in the 
Cult. whose term was fixed, ‘the Saint —Plerre-et-—Miquelon 
fishery continues alongside the Canadian fishery. Ine= 
quality of treatment causes resentment which would upset 


the consensual basis on which the Canadian fishery is 


143 For example, the trawler exclusion rule (see 
Canadian Memorial, para. 48, note 79) has been in 
effect since 1929. 


144 French Memorial, pp. 85-60, para. LOZ. 





managed. Privileges and exemptions are disruptive 
factors in fisheries management. In this regard, Canada 
is not denying to France on the basis of Canadian public 
ODIO wae ele CO swine it ets cen.t1 tiked.. Rather, France 
is suggesting that Canada ignore the views and interests 
Of Lts own citizens in order to give French nationals a 


(ust seco wwihdehsthey ate wnot entitled. thatels. privi- 


leged treatment in the Gulf of St. Lawrence. 


Lil. France also suggests that Canada need not be 
concerned about increases in fishing capacity from LA 
BRETAGNE Gorn other factory freezer trawlers. There is no 
necessary relation, France says, between filleting at 
sea and fishing capacity.!45 This statement does not 
take account of the obvious differences between a wet- 
fish trawler and a factory freezer trawler. Since fil 
Letting “at Sea results in only a portion of the whole 
fisn “being “retained, a factory freezer trawler can re- 
main at sea longer and need make fewer trips back to 
Dome te. The Canadian Discussion Paper treated factory 
freezerm trawlers .as having at least. twice the fishing 
capacity of wetfish trawlers and this was taken into 


account in the modification of Canada’s policy.146 The 


145 Td., p. 89, para. 103. 


146 Opscit. supra, note. 107, Appendix. A, pps 12 -and 
15. Canadian Counter-Memorial, Annex 30. 





vessel now operating under one of the three available 
factory. “ireezer “trawler ~Liicences*« “has” 2° significantly 
greater tishing capacity than Canadian vessels currently 


operating in the Gulf cod fishery. !4/ 


hal Sas As far as LA BRETAGNE is concerned, France it- 
self in its Memorial states that LA BRETAGNE's catch in 
the Gulf would be at least twice the amount that is cur- 
rently taken im “the ~ Gulf “by “each “Satnit—Pierre—et— 


Miquelon wetfish trawler.148 And France "claims “that 


Article 4(b) permits it to opérate ten of these’ vessels 


in the Gulf.149 


147 One of the conditions for the issuance of a li- 
cence to operate a factory freezer trawler is that 
the company concerned must retire or convert equi- 
valent length and capacity from its present fleet. 
Op.ecit. supra, note: 136, p. 3.. Canadian Memorial, 
Annexe 215 On this basis, National Sea Products 
Limited has retired five trawlers from its offshore 
fleet. Information provided by the Department of 
Fisheries and Oceans. 








148 In its Memorial, France states that LA BRETAGNE 
would catch up to 3000 tonnes of cod a year in the 
Gulf, within the framework of the annual alloca- 
tions under the 1980 Procés-Verbal (p. 82, para. 
100). The existing Saint-Pierre-et-Miquelon 
wetfish trawlers have each averaged less than half 
this catch annually. Canadian Memorial, para. 30 
and Annex 28. 


149 According to Interpéche, LA BRETAGNE is intended to 
be the first of a fleet of similar vessels based in 


Saint-Pierre. “Procés Verbal de  1'Assemblée 
Générale Mixte Ordinaire et Extraordinaire du 28 
décembre 1982." Canadian Counter-Memorial, Annex 


39. 





iPS ee In the exercise of its exclusive fisheries ju- 
risdiction, Canada has determined that the operation of 
factory freezer trawlers in the Gulf would be inimical 
to the proper management of the Gulf fishery. Just as 
it is not for Canada to determine the appropriate method 
Doe Mhpance stor conduct its “fishery in. —<lts own. waters. 
equally it is not for France to dictate how Canada mana- 
ges the fisheries subject “to “Ganada's “exclusive jurie— 
diction. Yet in this case France wants its economic and 
social ‘policies to dictate Canada"s fisheries management 
ih pone  Guir = =— in Veftect.9 to have its GUmterests de- 
termine not only Canada’s conservation policies but 
Canada's economic and social policies as well. Canada's 
polictestace not at issue, in this arbitration. Whether 
these policies, which “are formulated Wm ithe Tacht, vot 
Canada’s own “domestic economic, social and political 
considerations, are right or wrong is not the question. 
Whether France has been treated on an equal footing in 
accordance with Article 4(b) of the 1972 Agreement is 


the veal matter at issue. 


C. The Impact of the Prohibition of Filleting 


in the Gulf on Saint-Pierre-et-Miquelon 


1D The Tae t of Saint-Pierre-et-Mique lon 
Gesisterea trawlers to fish in the Gulf “under 


Article 4(b) remains unimpaired 


ie Prance. 6 ‘claim that the prohitbiteion,.of firl- 
leting in the Gulf deprives LA BRETAGNE and Saint- 
Pierre-et-Miquelon trawlers generally of their right to 
fish under Article 4(b) is based upon itis view that the 
development of filleting at sea constitutes “une evolu-— 


PROMeELOeluCtabplen sand that ithe denial sof filleting an 





the Gulf prevents all modernization of the Said t= 
Pilerre-etp-—Miquelon fleet, This Counter-Memorial has 
shown that the "“@volution inéluctable" thesis cannot be 


sustained. 1! 50 


10 is ys Dhewra 2h ito, fish under Artie le Gb) ean be 
exercised by conventional trawlers, as has been the case 
same es 1977525 Indeed, as the Canadian Memorial has poin- 
ted yout, operating as a wetfish trawler in the Gulf, LA 
BRETAGNE would provide benefit to the islands, and not 
just to metropolitan France, thus promoting the very ob- 
ject of Articte 4,151 No comparable benefit for 
Saint-Pierre-et-Miquelon has been shown to exist from 
the operation of LA BRETAGNE as a factory freezer traw- 
Ver in the Cult. 


ees The. nelegation of Saint—-Pierre-et-Miquelon. to 
the background in Frances argument is not accidental. 
As Vong “as the trawler fishery under Article 4(b) 
remains a genuine Saint—Pierre-et—Miquelon fishery, 
operated ‘out of Saint-Pierre by the inhabitants of the 
tjevands for their benefit, then “a “—prohibition “on the 
operation of factory freezer trawlers in the Gulf in no 
Wayecimpaics sthey right (to fish under Article “4(b) 
Factory freezer trawlers are necessary, however, in a 
fiehery Operated ‘essentially from metropolitan ~France 
Withenowky a. nominal) sconnection ~with, the» sistands,® ‘of 
Saint-Pierre-et-Miquelon through the fact of registra- 


tion. rt is in order to maintain or develop 


150 Supra, paras.oo to 92. 


151 Canadian Memorial, paras. 86 and 96. 





Such ama tsheny “that France argues that the. toes of the 
Opportumity CoO operate factory “freezer trawlers “in “the 
Gulr “deprives Lt “of “its ‘right to fish under Article 
4b) 


Dae France has produced no evidence of any 
economic oF other reason that makes it 
necessary For factory freezer trawlers 


registered in Dat VoahtemrenetoMrquel on 
to operate in the Gulf 


PTs France advances no reason to indicate why it 
is necessary for LA BRETAGNE to operate as a factory 
freezer trawler inside the Gulf rather than outside. As 
the Canadian Memorial pointed out, more than half of the 
catch 'of the Saint~-Pierre-et-Miquelon trawlers is taken 
outside the Gulfl52 where LA BRETAGNE has been fil- 
Vetting since L964." apparently with ‘quite. satisfactory 
results 23 There is no reason, therefore, why LA 
BRETAGNE 's “operatrons Should not continue ~to: “take place 
outreide the Guilt. 


IStESS In any event, none of the arguments advanced 
Dy serence advocating factory freezer trawlers in place 
Of wettich trawlers leads to the conclusion that factory 
freezer trawlers must be permitted to operate in the 


Gulf rather than in waters outside the Gulf. Indeed, 


152 Id., para. 30. 


153 Institut d'é@missions des départements d'Outre- 
Mer: Saint-Pierre & Miquelon, Die ee 
Canadian Memorial, Annex 35. 








154 


Vantage etas cdi tt heulty an wnderstanding athe 1ratlouale for 
Opetating Var viachonry Sireezenr trawler son. fiching grounds 


Chat weare na more than one hundred and» fifty # to) two 


hundred miles from its home port. 


lcs France refers to the superior economic viabi- 
lity of factory freezer trawlers,!54 and describes the 
existing Saint—-Pierre-et-Miquelon trawlers as “vieux” 


and “de conception ancienne. in-sthe sivenn offs ies are 


gument "that “the (development of filletinge at sea’ consti— 
tutes, an evolution ineluctable;” France’ appears © to 
foresee ‘the replacement of the Saint—-Pierre—et-—Miquelon 
Wettishs trawler fleet by a fleet of factory ssfreezer 
trawlers. Yet France does not refer to the obvious 


implications that this would have for the inhabitants, of 


Saunt =Pierre-ect-Miguelon. 


192 0%, There is apparently no intention to crew LA 
BRETAGNE from Saint-Pierre-et-Miquelon!99 and, as_ the 
Canadian Memorial pointed out, LA BRETAGNE provides no 
enpLloymen.t. on sSshore. ine the processing plant an Satine 
Pierre. ! 6 The importance of on-shore processing 


employment to the islands, which was emphasized recently 


Frencly Memorial, ps />,. Dara. 942 ‘p.) 88, para. 
bOSs 


155 According to Interpéche, LA BRETAGNE "serait armé 
par un @équipage de grande péche métropolitain.” 
Unofficial translation: “would be manned by a crew 
from the metropolitan distant-water fishery.” Op. 
cit.) supra, mote 149). Canadian Counter-Memorial, 
Annex 39. 








156 Canadian Memorial, para. 96. 





in “the weekly Saint-=Pierre-et-Miquelon newspaper L'Echo 
des Caps,l?/ was noted in the French Memorial.!28 But 
ii wane el were to, replace “ts wetfish trawlers: with a 
fleet of factory freezer trawlers this would only stifle 
what France itself has’ deseribed as “la seule entreprise 


de quelque importance de l'archipel."!59 


eZ eles Re, 2s. Of icoOurse, wor France to "explain ets 
policies and their effects on employment to the inhabi- 
tants of Ssalnt=Pierre-et-Miquelon. For Canada, France s 
argumenG about the necessity for the Saint—-Pierre-et-— 
Miquelon ‘trawler fleet to be able to fillet in the Gulf 
appears to be no more than an argument about the conti- 
nuation of the metropolitan French fleet in the Gulf 
notwithstanding ts phasing-out in accordance with 
Article 3. France is elaiming,) in effect, a aright to 
reintroduce essentially the same fleet under Article 
Cb) == the only difference being that the vessels would 
be less than 50 metres in length. That is an obligation 
Canada never intended to assume, nor did it agree to do 


so in the 19/2 Agreement. 





157 the report concerned the arrival in Miquelon of 
the new wetfish trawler, LE MARMOUSET. " La 
Miquelonnaise," L'Echo des Caps, No. 187, February 
14, 1986, p. 4. Canadian Counter-Memorial, Annex 
40. 


158 French Memorial, Dee Depart «ol 


159 tpid. 





PART VI 
SUMMARY OF PRINCIPAL CONCLUSIONS 


V2 ihe Sprincipal- conclustons, advanced. in | thas 


Counter-Memorial may be summarized as follows: 


ihe France's rights in the Gulf of “St. Lawrence 
derive solely from the 1972 Agreement. Previous 
Moench fishing rights “tn the Gulf are Grrelevant; 


they were renounced in Article 1 of the Agreement. 


es The primary purpose of the 1972 Agreement was 
to phase French vessels out of the Gulf. Article 
4%b) ‘constituted a Special exception for Saint-— 


Pierre-et-Miquelon trawlers. 


SI Article 4(b) was a voisinage arrangement, des-— 
Lened “toe. benefit Saint~Plerre—et—Miquelon. The 
trawlers referred to in that article were given a 
right to eon tinue, on an equal rooting with 


Canadian trawlers, their limited Tisheny. 


4, Canada’s) right to, regulate ‘the fishery in. the 
Gulf of St. Lawrence flows from its sovereignty and 
tie wexcinisive qurisdictiom jover the fishery in, the 


Gulf. 


ie Canadals. authority to. regulate the fishery. 
in order to achieve economic and social as well as 
conservation objectives is recognized under inter- 


Mateeomal. Jaw. 





Ove the “19/2 Agreement limits Canada's regulatory 
SUtnoOLLty “only spy the “oblaigatton not “to discrimi— 
nate. No discrimination ‘exists im “the application 
Lo vdtnte rh Lerre-er-Miquelon vessels of va) (pron ba 


tLon imposed on Canadian vessels. 


Ts fhe -wse of factory freezer trawlers depends on 


patticular circumstances, such as distance from 


fishing. Srounds., and iS not “part (of can, “evolution 
inéluctable” in the modernization of fishing 
fleets. 

Se Ganada’ s policy in Trelation fo factory freezer 


trawlers reflects Canada's general policy regarding 
the “ofishore fleet which Ls primarily “concerned 
with “controlling fishing capacity. Canada’s poli- 


Gres: are not at essue Wn stiks arbLeerati on. 


oO. France has adduced no evidence of any economic 
or other disadvantage suffered by 
Saint-Pierre-et-Miquelon from the prohibition of 
fFilleting ain. the Gulf. Bran @es seer rot, bOmer eh con 
Ene sGult "under Article 4Cb) is “unimpaired by Ehe 


eandition attached to LA BRETAGNE “s Licence. 


Ox France has advanced no reason to support its 
elbarm) to sprivilege in.» the “Gulf. There is no 
justiftearton= for according: France preferential 
treatment, rather than treatment on an equal 


footing as required by Article 4(b). 





PART VII 
SUBMISSIONS 

In view of the facts and arguments set out in the 

Canadian Memorial and in this Counter-Memorial, the 

Tribunal is requested to adjudge and declare: 

Ga Tt. Wap Saint—-Pilerre—-et—Miquelon registered 
trawlers engaged in the Gulf fishery pursuant 
to Arttiele 4(Cb) of the 1972 “Agreement are 
entitled to be treated by Canada on an equal 
footing with Canadian trawlers but are not en- 
titled to preferential treatment; 

Chor Bhat Artiele 40¢b) provided= for. tne continuance 
of only a limited Saint=Pierre—et—Migquelon 
fishery in the Gulf “exercised in, “2. way that 
would benefit the inhabitants of Saimt-=Pierre— 
et-Miquelon; 

Ce) that’ LA BRETAGNE does not tbave ‘Ehe right cto 
Operate as a factory freezer ~trawler in tiie 
Gulf of St. Lawrence. 

Apmis 2. 193.6 Philippe Kirsch 


Agent for the Government 


of Canada 





LIST OF ANNEXES 





6. 


Liste des annexes/List of Annexes 


Licence des batiments de péche étrangers 
 LasiBretagne = 41984 


Foreign Fishing Vessel Licence 
LA BRETAGNE - 1984 
Lettre du Premier ministre Fabius au Premier ministre 


Mulroney, avec aide-mémoire, 21 mars 1985 


Letter trom Prime Minister Fabius to Prine Minister Mulroney 
attaching Aide-Memoire, March 21, 1985 


Ch de la Morandiere: Histoire de: la péche francaise de la 
morue dans 1l'Amérique septentrionale, Tomes I - III 


Cextratts/ extracts) 


Hy Aso thn s: [ne Cod sbisheries;: the History of san 
International Economy Cextraite/ extracts) 








ELpaites de paix conclu i Paris le 10  fevrier l763 entre. la 
France et la Grande-Bretagne, ahve ler V1 


Treaty of Peace between Great Britain and France signed at 
Pas elODhebrivary sl/63., Arttele Vi 


Traité de paix conclu a4 Versailles le 3 septembre 1/83 entre 
la France et la Grande-Bretagne, article IV et Déclarations 


Treaty of Peace and Friendship between Great Britain and 
Beanee, stened at Vernsal bles, 3 September 755, Ancicte dy 
and Declarations 





LO. 


ie 


eae 


Tas ie 


Noterverbale du gouvernement francais, 30 juin 1964 


Freneh “Note Verbale, June 30, 1964 


Echange de notes entre le gouvernement du Canada et le 


eouvernenent royal du Danemark concernant des relations we 
péche entre les deux pays, 27 mars 19/72, paragraphe 3 


Exchange of Notes between the Government of Canada and the 


Government of Denmark Concerning Fisheries Relations between 


the two Countries), March 27)" 1972, paragraph 3 


DPS Os Connest. Ls the international law or the oea, Vole 1, 
PemoOu- 000! fete). 50/7) pp. 5252-999 sand "p61 


Ay Boyer: “ba reglementation internationale des péches 
Marteimes . pet4—-l//pp. V4—i7 


J, Andrassy: "Les: felations internationales de yvotsinage | 
Dae oue 


Accord entre le Canada et le Royaume du Danemark concernant 
la péche Féroienne au large des cétes canadiennes, 3 juin 


19807 article IT (4) 


Agreement between Canada and the Kingdom of Denmark 


Concerning Faroese Fishing off the Canadian Coast, June eke 


a 


1980, VArticle LL (4) 


Compte rendu officiel des débats de la Chambre des communes, 
bomdecembpre 1970. vol. El, Dp. 2189-2190%et ip. 2244-2745 


House of Commons Debates, Official Report, December 18, 
(oy Onmavioles ie spp. 2159-72190) sand spp 2244-2245 





154%, 


16% 


bales 


Meeks 


an 


Deine decals = Mardtime Claims. ~ pe. 309 


Convention des Nations Unies. sur le droit de. la mer, de 
DoS vara tio bes, 6eset 6.2 


L962 United Nations Convention on the Law of the Sea, 
Reet aitlees io. andr so 2 


Traités multilatéraux déposés auprés du Secrétaire général; 
mteatoauy Oloidecembre 19845 9 p.9 691 


Deo wisras at. Sl December, 19S4., “p...)6/ 1 


Multilateral Treaties Deposited with the Secretary-General; 


GA. Fleischer: “The. Exelusive Economie Zone Under ‘the 
ConvemeLon Regime and im State Practice, pie 2/5 


Legislation interdisant le d@ébarquement des prises dans 
Eta tegcot vet 

becisMation Prohibiting “Local Landings 

Législation concernant le débarquement du produit de la 
peche des bAatiments @trangers dans I'Etat cétier 
Legistation Concerning the Landing of Cateh by Foreign 
Vessels in the Coastal State 

Législation exigeant l'emploi de nationaux de 1'Etat cédtier 
aA bord des batiments de péche é@trangers 


Legislation Requiring Employment of Nationals of Coastal 
State on Foreign Fishing Vessels 





aa her 


226 


250. 


24. 


256 


Législation exigeant la communication de renseignements sur 
l'@équipement présent a bord ou réglementant son utilisation 


Legis lation Requiring Information On, or Regulating Use of, 
Equipment on Board 


Legislation imposant des droits de licence différents aux 
ehalutiers-usines congéelateurs 


Legislation Imposing Differential Licence Fees on Factory 
Freezer Trawlers 


Législation relative aux secteurs dans lesquels peuvent 
operer les différents types de batiments 


Legislation Regarding Where Different Kinds of Vessels May 
Operate 


Législation francaise réglementant les activités de 
transtormation a bord 


French Legislation Regulating Processing on Board 


Accords bilatéraux de péche dans lesquels les ftats pécheurs 
reconnaissent qu'ils sont soumis 4 la juridicttion de (cae 
eétier dans la conduite de leurs activites de péche 


Bilateral Fishing Agreements Wherein Non-Coastal States 
Aceept that they are Subject to the Authority of the Coastal 
State in the Conduct of their Fishing Operations 





Zo 


Zi. 


Zon 


Fo 


BOF 


Sait 


See 


BO 


accords de péche conclus par le Canada 


Fisheries Agreements Concluded by Canada 


AwLb.C. de Mestral: "Accord entre le Canada et la Norvege 
sur leurs relations en matiere de péche’, p. 2:78 

Sir Gerald Fitzmaurice: “The Law and Procedure of the 
Interuational Court of Justice, 195-4: Treaty 


Interpretation “and Other Treaty Poimts, > p.227-229/ 
Dip 229 


Legislation définissant l"*expression “bateau de péche™ 
comme incluant les bateaux a4 bord desquels ont lieu des 
activites de transformation 


Legislation Defining "fishing vessel" to Include Vessels 
Engaged in Processing on Board 


Decument fda travail hes chalutters-usines cougelateurs:, 


aott 1985 


Discussion Paper, Factory Freezer Trawlers, 


August 1985 


He cee Pa scons se bne wlce land  Culich ing ei mdus Cry oa spies 2 


Be) GORLS 3: “(woe few trawler) processors move north to Alacskas, 
eirpane as 
Jaenpape lla: "New wave of domestic factory ships wants to 


pia ye pale: pre. 





34. 


oheks 


BOr 


37% 


38. 


39%. 


40. 


Beer oak) « the Bie Boats “Are (Comintese . Ds 2 


Sue rol back: “Smaller-boat fleet sees factory ships as 
potential threat, p. 3 


“New Atlantic Fishing Vessel Licensing Program Under 
Consideration,” 13 aeet/Auguse 1973 


"Atlantic Fishing Fleet Development Policy Announced,” 
14 novembre/November 1973 


"Gel des permis de péche du poisson de fond", 

li mars 1990 

“Moratorium Imposed on Groundfish Licences,” 

March 14, 1980 

"Proces Verbal de 1'Assemblée Générale Mixte Ordinaire et 


Extraordinaire du 28 décembre 1982" 


December 28, 1982 


"ia Miquelounatse , L'Beho des Caps, n® 18/4/14 
fevrier/February 1986; p. 4 


, 

Pte 7 
| yr 
_— sh!) . 


i sie at “not egs » 0 


J 


= 


L245 aye Se eo 
' ROW” eve +i ce 


arse a3 woh - 
mheeee® e686 aha o 











“11, 2? 











L LEEs9 


—_ ——_ 
= ——_— 
SS 





ie 


